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JURISDICTIONAL STATEMENT 

This is a habeas corpus action brought by a prisoner in state custody pursuant 

to 28 U.S.C. § 2254.  Petitioner is serving a sentence of life without the possibility of 

parole for his conviction of second degree murder in violation of 18 Pa. C.S. 

§ 2502(b).   

The district court entered a final order denying the habeas petition and declined 

to issue a certificate of appealability (“COA”) on March 1, 2017.  JA2, 3.1  On March 

28, 2017,2 Petitioner Joseph Howell filed a timely notice of appeal from the denial of 

the petition for a writ of habeas corpus.  JA1.  On May 22, 2017, Mr. Howell sought a 

COA from this Court.  On October 11, 2017, the Court granted a COA and 

appointed counsel.  JA34–35. 

The district court had jurisdiction pursuant to 28 U.S.C. § 2241 and 28 U.S.C. 

§ 2254.  This Court has jurisdiction pursuant to 28 U.S.C. § 1291 and 28 U.S.C. 

§ 2253.  

                                           
1 All references to “JA” followed by a number are citations to the Bates-numbered 
pages in the Joint Appendix filed concurrently herewith. 
 
2 The district court did not docket the notice of appeal until April 4, 2017.  But, as a 
pro se prisoner, Mr. Howell delivered the notice of appeal to prison authorities for 
mailing on March 28, 2017.  JA2.  The “filing” date is the date it was delivered to be 
mailed.  See, e.g., Pabon v. Mahanoy, 654 F.3d 385, 391 n.8 (3d Cir. 2011). 
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STATEMENT OF THE ISSUES 

I. Whether Mr. Howell was denied his Sixth Amendment right to have the 
jury in his criminal case selected from a fair cross-section of the 
community? 
 
Mr. Howell raised this issue in his pro se petition for a writ of habeas corpus by 

a prisoner in state custody pursuant to 28 U.S.C. § 2254.  JA48.  He pursued the claim 

and amplified his legal arguments in subsequent pleadings.  See Howell v. Superintendent, 

SCI Rockview, Case No. 2:12-cv-00884-DSC-MPK (W.D. Pa.), ECF Nos. 22 

(Memorandum of Law), 33 (Reply); see also JA91–98 (Objections to R&R).  The 

district court denied relief on this claim in its Memorandum Order, adopting and 

supplementing the Magistrate Judge’s Report and Recommendation.  JA3–4.  

STATEMENT OF RELATED CASES AND PROCEEDINGS 

This case has not previously been before this Court.   

In his pretrial jury challenge, Mr. Howell, through counsel, incorporated expert 

testimony and other evidence from a similar challenge raised in the cases of 

Commonwealth v. Sean Maurice Bush, CP-02-CR-0013175-2002 (Allegheny Cty. Ct. C.P.), 

and Commonwealth v. Laurence Harlem Bush, CP-02-CR-0014185-2002 (Allegheny Cty. 

Ct. C.P.).  JA99–158, 239–41, 261–63.  Those cases have never come before this 

Court.  Mr. Howell is not aware of any other case or proceeding in this Court or any 

other court that is related to this case.  See L.A.R. 28.1(a)(2).  

Case: 17-1758     Document: 003113071940     Page: 7      Date Filed: 10/26/2018



 

3 
 

STATEMENT OF THE CASE 

A. Introduction 

Petitioner Joseph Howell is Black.3  He was arrested and charged in Allegheny 

County with the 2002 murder of Michael Balint, who was White.  In the two years 

preceding Mr. Howell’s trial, multiple media outlets reported that Allegheny County 

juries were not diverse and that Black people in particular were not adequately 

represented in the jury pool.  JA264–73.  An empirical study conducted by a defense 

expert revealed that, although Blacks comprised 10.7% of the population of Allegheny 

County, they only comprised 4.87% of the jury pool.  JA107, 113.  Although the pool 

of jurors was apparently neutrally drawn – from voter registration lists and motor 

vehicle records, JA138 – Blacks were consistently underrepresented in the jury pool. 

The problem was widely known.  Pittsburgh’s newspapers, the Pittsburgh 

Tribune-Review and the Pittsburgh Post-Gazette published articles about it.  When 

the Court of Common Pleas refused to take steps to avoid an all-White jury for Mr. 

Howell’s trial, the headline was, “Plea to add blacks to jury pool rejected.”  J264.  Articles 

involving other cases and the systemic problem included “More black jurors needed in 

Allegheny County” and “Dearth of black jurors holds up trials.”  JA265–66.  The State Senate 

and Supreme Court commissioned studies.  JA264.  The Allegheny County Court 

Administration took steps to remedy the problem, but at the time of Mr. Howell’s 

                                           
3 The terms “Black” and “African American” are used interchangeably in this brief. 
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trial, the jury pool was not a fair and reasonable reflection of the community.  JA154–

55, 161. 

Some trial judges in the Allegheny County Court of Common Pleas addressed 

the problem by allowing defense counsel to select a jury from multiple venire panels 

until the defense was satisfied that a fair cross-section was achieved.  JA213–14, 264, 

265 (reporting on trial continuances granted by Judge Lester Nauhaus and Judge 

Donald Machen to ensure representative venire).  Others, like Judge Lawrence 

O’Toole who presided over Mr. Howell’s trial, did not.  As a result, Mr. Howell was 

tried by a jury that was 100% White.  As Mr. Howell’s counsel put it when she 

renewed the jury challenge mid-jury-selection:  

I object to our panel.  I think it’s a disgrace that you have an 
African-American kid who’s charged with killing a white person who sits 
with his all-white jury. 
 I think he’s at a disadvantage because he doesn’t see any peers in 
the courtroom.  He’s got a white lawyer.  He’s got a white prosecutor.  
He’s got a white judge.  And he’s got a parade of white people in to 
prosecute him for killing a white guy.  He’s got to feel like he’s in 
Alabama in the 1930s. 

JA205. 

 This appeal presents the question of whether Mr. Howell was convicted in 

violation of his fundamental right under the Sixth and Fourteenth Amendments to be 

tried by a jury that represents a fair cross-section of the community.  It also presents 

the question of what, if any, deference this Court owes to a state court concurring 

memorandum signed by two members of a three-judge court.  Mr. Howell respectfully 
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submits that no deference is due to the concurring memorandum and that this Court 

should reverse the district court and grant Mr. Howell a new trial. 

B. The Crime4 

Petitioner Joseph Howell was convicted of second degree murder for the July 

13, 2002, killing of Michael Balint, in Verona, Pennsylvania, and sentenced to life in 

prison without the possibility of parole.  JA243, 245.  James Balint, the brother of the 

deceased, testified that he came to his brother’s apartment around 6:00 pm and, on 

entering, saw Mr. Howell with a 9 millimeter gun pointed at Michael.  JA243.  James 

testified that, as he pushed the apartment door open, another man – Donald Burnham 

– grabbed James by the wrist and pulled him into the apartment.  Id.  James stated that 

he then struggled with Mr. Howell over the weapon and that it fired twice.  Id.  James 

testified that he was struck with the gun, that Burnham fled, and that Mr. Howell then 

stood and fired the gun three more times and fled.  JA243–44.  Michael Balint had 

been shot once in the head, near his left eye, and once in the back, and died on the 

scene.  JA244. 

Mr. Howell testified in his own defense that he and Burnham had gone to 

Michael Balint’s apartment that day to make separate purchases of marijuana.  Id.  Mr. 

Howell explained that he did not know Burnham well.  Id.  He testified that he used 

                                           
4 Because Mr. Howell’s fair cross-section claim is the only claim before the Court, his 
factual recitation regarding the crime is truncated.  His summary of the case instead 
focuses on the facts at issue regarding the venire for his jury trial. 
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the restroom after buying half an ounce of marijuana for $60, and that when he 

emerged, he saw Burnham with a gun.  Id.  Mr. Howell testified that, at Burnham’s 

direction, he placed duct tape on Michael’s ankles.  Id.  Mr. Howell further averred 

that, when James Balint arrived, James fought Mr. Howell, mistakenly believing that 

Howell and Burnham were confederates.  JA245.  Mr. Howell denied shooting 

Michael and testified that he did not intend to rob anyone.  Id. 

Mr. Howell has always maintained that, though he was present when the 

murder happened, he did not kill Michael Balint and did not know that Donald 

Burnham was going to rob or kill Balint.  See Sentencing Transcript (Mar. 24, 2004) at 

38–40 (stating, “my heart goes out to the victim’s family,” but maintaining “I was not 

a part of this crime, nor any underlying conspiracy”).  Mr. Howell argued below that 

forensic evidence called into question the prosecution’s theory of the case: (1) both 9 

millimeter and .380 caliber shell casings were found at the crime scene, suggesting that 

more than one gun was involved in the incident; (2) James Balint initially refused to 

cooperate with police; and (3) investigators did not test James Balint’s hands for the 

presence of gunshot residue.  JA249.  Mr. Howell also argued that other factors 

suggested that he was innocent: (4) a prosecution witness linked Donald Burnham to 

the 9 millimeter handgun that fired the fatal bullet; (5) Mr. Howell willingly spoke 

with police a few days after the incident; (6) two witnesses presented testimony that 

they knew that Mr. Howell had gone to Balint’s apartment only to purchase 
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marijuana; and (7) no other witness could corroborate James Balint’s version of the 

shooting.  Id. 

Despite the conflicting evidence, the jury convicted Howell and he was 

sentenced to a term of mandatory life imprisonment without the possibility of parole.5 

C. The Jury Challenge and the Incorporated Evidence 

Mr. Howell filed a written pretrial Motion to Ensure Representative Venire.  

JA195.  Relying on Taylor v. Louisiana, 419 U.S. 522 (1975), and Duren v. Missouri, 439 

U.S. 357 (1979), Mr. Howell argued that he was entitled to a jury pool “reflecting a 

fair cross section of the community that is representative of the racial, gender and age 

makeup of Allegheny County.”  JA196.  Mr. Howell alleged that Blacks were 

underrepresented in the jury pool, noted that data regarding the Allegheny jury pool 

over a six-month period had been collected for expert analysis, and requested a 

hearing.  JA196–97. 

A motion hearing was held on January 20, 2004.  JA200–09.  At the hearing, 

the Court adopted the record from the cases of Commonwealth v. Sean Bush and 

                                           
5 Although not germane to this appeal, the trial court initially sentenced Mr. Howell to 
life and to a consecutive term of ten-to-twenty years’ incarceration for robbery.  That 
sentence was illegal, as it disregarded Pennsylvania’s rule of merger: a predicate felony 
for second degree murder (murder committed in the course of a robbery) merges with 
second degree murder for sentencing purposes.  Mr. Howell successfully appealed this 
issue in state postconviction and was eventually re-sentenced to life without the 
possibility of parole.  The re-sentencing is significant as to the timeliness of Mr. 
Howell’s petition for state post-conviction relief and, consequently, his petition for a 
writ of habeas corpus under 28 U.S.C. § 2254(d). 
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Commonwealth v. Laurence Bush, two other cases where the same trial judge had taken 

expert testimony in support of a fair cross-section challenge to the Allegheny County 

jury pool.  JA203, 239–41.  As to the motion, counsel challenged “the manner in 

which the juries are selected in Allegheny County” and the “particular jury panel” that 

had been pulled for Mr. Howell’s trial.  JA204.6   

In the incorporated evidence from the Bush cases, Dr. John F. Karns, a Ph.D. 

sociologist, was admitted to testify as an expert in statistics and demography in 

Allegheny County.  JA104–05.  Dr. Karns testified about the collection of data from 

May 12, 2001, through October 11, 2001, regarding the “individuals who appeared for 

the venire. . . .  [T]hey were asked questions on their age, their gender and their race.”  

JA105.  In that process, about 4,500 jurors were counted.  JA106.  Additional data was 

collected over a ten-day period in 2002, and the Allegheny County Court 

Administration’s office conducted its own study.  Id.7  Based on the data taken from 

                                           
6 The incorporated evidence from the case of Commonwealth v. Sean Bush, CP-02-CR-
0013175-2002 (Allegheny Cty. Ct. C.P.), and Commonwealth v. Laurence Harlem Bush, CP-
02-CR-0014185-2002 (Allegheny Cty. Ct. C.P.), comprised a transcript of testimony 
and the Allegheny County Juror Questionnaire.  JA99–193 (transcript), JA261–63 
(questionnaire).   
 
7 Reporting on the Allegheny County court study, the Associated Press stated that the 
study was based on jury questionnaires “completed by more than 18,000 people called 
for jury duty this year,” and indicated that 5.7% were Black, while Blacks made up 
12.4% of the population of Allegheny County.  See Associated Press Alert, OR 
05:53:24, Dec. 24, 2003. 
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May through October of 2001, Dr. Karns determined that Blacks constituted 4.87% 

of the jury pool.  JA113. 

Dr. Karns also examined the data from the year 2000 census to ascertain the 

percentage of Allegheny County residents that were Black.  JA107.  Dr. Karns 

reported that the final census figures8 reflected that Blacks constituted 10.7% of the 

adult population of Allegheny County.  Id.9   

Dr. Karns concluded that “whites are overrepresented in the county.”  JA112.  

Asked whether this is a situation of the exclusion of “a significant number of people 

for a significant amount of time,” Dr. Karns replied, “It is.”  JA127.  In a passage of 

testimony about whether the underrepresentation was “systematic,” the prosecutor 

asked whether it was “something in the system [that] causes an underrepresentation, 

not that the people who operate the system cause that to happen . . . ?”  JA131.  Dr. 

Karns responded, “The process as it exists produces the results that were described.  

                                           
8 The apparent difference between the court’s report of Allegheny County’s Black 
population (12.4%) and Dr. Karns’s testimony (10.7%) is that Dr. Karns adjusted his 
data to reflect only the Black voting-age population that could be eligible for jury 
service.  JA107. 
 
9 Dr. Karns also testified to his methodology and ranges of error.  See, e.g., JA108–11, 
113–14.  Dr. Karns did not attempt to attribute causation.  JA123.  He acknowledged 
that his study focused on the actual venire pool that reported for jury duty, not the 
jurors who were summoned but did not respond.  JA122.  He made clear that he was 
not concerned with “intentionality” in the underrepresentation of African Americans.  
JA123. 
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The government is responsible for that process.”  JA132.  The prosecution did not 

call an expert or offer evidence to rebut Dr. Karns’s conclusions.10 

The trial court denied Mr. Howell’s Motion to Ensure Representative Venire.  

JA207, 231.   

Jury selection started on January 20, 2004.  The first venire panel of thirty-five 

people had only two Black potential jurors.  JA201.  Both of the Black potential jurors 

were excused for hardship.  Id.  From that panel, eleven White jurors were empaneled 

on the first day of jury selection.  JA212.  Counsel renewed her objection to the jury 

panel the next day.  The second jury panel (from which to select the twelfth juror and 

two alternates) of twenty-five people was 100% White.  JA212.  Although the trial 

court acknowledged that other judges were permitting counsel to request additional 

panels of jurors to try to obtain a fair cross-section of the community, the trial court 

again denied the request.  JA214. 

Mr. Howell was convicted after a trial before an all-White jury. 

                                           
10 The prosecutor offered the testimony of Regan Nerone from court administration 
to address how jury pools were drawn and what efforts had been undertaken to 
address the underrepresentative number of minorities in the jury pools.  Mr. Nerone’s 
testimony supports the proposition that, although there was a racial problem in the 
jury pool, the problem was not the result of intentional discrimination.  A136–74.  

Because Mr. Howell’s claim is a Sixth Amendment fair cross-section claim 
(where intentionality is not required), not an Equal Protection claim (where 
intentionality must be shown, see Duren, 439 U.S. at 368 n.26), Mr. Nerone’s testimony 
is largely inapposite to the instant appeal.  His testimony does establish, however, that 
even the court itself recognized that it was not drawing sufficient African Americans 
to the jury pool to constitute a fair cross-section of Allegheny County. 
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Before Mr. Howell’s sentencing hearing began, his counsel made an oral 

motion for extraordinary relief, requesting that the trial court throw out the jury 

verdict and permit Mr. Howell to be tried by a “jury that [is] representative of the 

community.”  JA216.  Defense counsel reiterated her prior arguments, including that 

other judges in the same courthouse were taking steps to ensure a representative 

venire.  Counsel argued that one defendant might pick a constitutionally-adequate jury 

from several venire panels while another would not have that opportunity and end up 

with an all-White jury.  JA226 (“So you may have two guys next to each other in the 

Allegheny County Jail, two individuals, two men awaiting trial.  One is tried by a 

venire panel that is representative of the community and one is not.”).  Counsel 

explained that “the effect of excluding any large and identifiable segment of the 

community is to remove from the jury room qualities of human nature and varieties 

of human experience, the range of which is unknown and perhaps unknowable.”  

JA227.  The trial court denied the motion for extraordinary relief and sentenced Mr. 

Howell to life without parole plus ten-to-twenty years’ incarceration. 

D. The Direct Appeal 

Mr. Howell filed a timely appeal to the Pennsylvania Superior Court.  Among 

the issues raised on direct appeal was the fair cross-section issue that is presently 

before the Court.  A three-judge panel of the Superior Court unanimously affirmed 

the convictions and sentences in an unpublished memorandum.  JA242–59.  As to 
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Mr. Howell’s fair cross-section claim, the court noted Dr. Karns’s testimony that “the 

African-American population in Allegheny County at that time was 10.7%, while the 

number of African-Americans participating in jury pools was only 4.87%.”  JA252.  

The court cited its precedent of Commonwealth v. Estes, 851 A.2d 933, 935 (Pa. Super. 

2004), which in turn cited another Superior Court case that quoted Duren for the 

proper standard for fair cross-section claims.  Id.  The state court continued, “Proof is 

required of an actual discriminatory practice in the jury selection process, not merely 

underrepresentation of one particular group.”  Id. (quoting Estes, 851 A.2d at 935).  

The court stated that Mr. Howell “fails to demonstrate an actual discriminatory 

practice in the jury selection process.”  Id. (internal citation omitted).  It elaborated,  

Although Appellant claims he is not required to prove discriminatory 
intent under the United States Supreme Court’s decision in Duren v. 
Missouri, 439 U.S. 357 (1979), the Pennsylvania Supreme Court has held 
otherwise.  See Commonwealth v. Johnson, 838 A.2d 663 (2003).  As we are 
bound by the prior decisions of our Supreme Court, see Commonwealth v. 
Darush, 798 A.2d 214 (Pa. Super. 2002), Appellant’s claim fails. 

JA253–54. 

 Judge Klein wrote a separate concurring memorandum that was joined by 

Judge Kelly.  Id.  In that concurrence, Judge Klein noted that the court had previously 

addressed an Allegheny County fair cross-section claim (in Estes), in which the court 

noted, “[i]t is hoped that the current issues being raised by Appellant will not be a 

problem in the future.”  JA255 (quoting Estes, 851 A.2d at 937).  Judge Klein noted 

that, because the issue had arisen again, “I believe the issue requires a greater 
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exploration.”  Id.  The concurrence noted that Mr. Howell had not provided evidence 

that the jury venire lists were “generated in a discriminatory manner.”  JA257.  The 

concurrence recited that “Allegheny County has a 10.4%11 African-American 

population but the . . . jury pools are only 4.87% African-American.”  JA258.  The 

concurring memorandum then cited a Ninth Circuit case – United States v. Suttiswad, 

696 F.2d 645 (9th Cir. 1982) – in which a fair cross-section claim with a comparative 

disparity of over 50% was denied.  Id.  The concurrence concluded, “If the disparities 

in Suttiswad, which are greater than the disparities found here, pass constitutional 

muster, then the Allegheny County numbers, troubling as they initially seem, also pass 

muster.”  JA258–59.  Notably, the concurrence did not address that the majority 

opinion applied a standard that required a showing of discriminatory intent, contrary 

to Duren.  

Mr. Howell petitioned for allowance of appeal to the Pennsylvania Supreme 

Court; the petition was denied.  Commonwealth v. Howell, 889 A.2d 1214 (Pa. Dec. 5, 

2005) (table).   

E. PCRA Proceedings 

Mr. Howell filed a timely petition under Pennsylvania’s Post Conviction Relief 

Act (“PCRA”) on February 15, 2006, raising several issues, including that his sentence 

was illegal because the robbery conviction should “merge” with his felony murder 

                                           
11 The concurrence got this number wrong; as a result, its calculations of absolute and 
comparative disparity were also incorrect.  See infra section I.D.2. 
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conviction.  The PCRA court denied relief.  The Pennsylvania Superior Court 

affirmed the denial of relief on all grounds except that it reversed and remanded the 

case to the PCRA court on the merger issue so that Mr. Howell could be re-

sentenced.  Commonwealth v. Howell, 935 A.2d 13 (Pa. Super. Aug. 28, 2007).  The 

PCRA court did not re-sentence Mr. Howell and, in 2012, Mr. Howell filed a Writ of 

Mandamus with the Superior Court to enforce the prior order.  On May 24, 2012, the 

Superior Court granted the writ.  On June 6, 2012, the PCRA court re-sentenced Mr. 

Howell and vacated Mr. Howell’s robbery sentence.12   

F. Federal Habeas Corpus Proceedings 

On June 25, 2012, 13 Mr. Howell initiated these federal proceedings by filing a 

pro se petition for a writ of habeas corpus by a state prisoner pursuant to 28 U.S.C. 

§ 2254.  JA44–60.  After the case was referred to a magistrate judge, the habeas 

proceedings were stayed temporarily pending resolution of Mr. Howell’s state court 

proceedings.  ECF No. 14.  On October 23, 2013, federal proceedings were reopened.  

ECF No. 20.  On November 13, 2013, Mr. Howell filed a memorandum of law, an 

appendix, and a supplement in support of his habeas petition.  ECF Nos. 22, 22-1, 23.  

                                           
12 During the pendency of the mandamus action, Mr. Howell filed a second PCRA 
petition on April 30, 2012.  The PCRA court dismissed the petition as time-barred, 
and the Superior Court affirmed, see Commonwealth v. Howell, 2013 Pa. Super. Unpub. 
LEXIS 4468 (Pa. Super. Aug. 23, 2013) (unpublished).  
 
13 Mr. Howell delivered it to the prison mailing system on June 25, 2012, though it 
was docketed by the district court on June 27, 2012.   
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The same day, the Commonwealth moved to dismiss Mr. Howell’s habeas petition as 

time-barred.  ECF No. 21.  After briefing and for reasons that are not relevant to the 

present appeal, the magistrate judge recommended denying the motion to dismiss 

without prejudice to asserting time-bar as a procedural defense,14 and the district court 

adopted the recommendation and denied the motion to dismiss, ECF Nos. 25, 27.  

On November 12, 2014, Mr. Howell filed his reply memorandum in support of 

habeas relief.  ECF No. 33. 

Mr. Howell pursued six grounds for relief in his habeas petition; ground one 

was his fair cross-section claim.  ECF Nos. 1 at 5 (Petition), 22 at 2-5 (Memorandum 

of Law).  In the magistrate judge’s report and recommendation (“R&R”), the court 

assumed, without deciding, “that the Superior Court erred in requiring [Mr. Howell] 

to show discriminatory intent.”  JA14.  The magistrate judge nonetheless 

recommended denying relief under a de novo standard of review, finding that Mr. 

Howell could not establish a Sixth Amendment violation under the second prong of 

Duren v. Missouri, 439 U.S. 357 (1979).15  JA16.  Specifically, the magistrate recited the 

absolute and comparative disparities incorrectly calculated in the concurring 

memorandum in the Superior Court, see infra section I.D.2. (explaining error), and 

                                           
14 The Commonwealth did not renew its time-bar theory as a procedural defense in 
habeas and instead conceded that Mr. Howell’s petition was timely filed.  ECF No. 31 
at 10 (“[T]he instant petition is timely filed.”). 
15 Neither the magistrate judge nor the district court addressed prongs one or three of 
the Duren analysis.  Mr. Howell addresses each in his argument below. 
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cited the concurring memorandum’s comparison of those numbers with Suttiswad, 696 

F.2d 645.  JA16.  The magistrate judge’s R&R “adopt[ed] as our own[] Judge Klein’s 

reasoning” from the state court concurrence and recommended denying the claim.  Id. 

The district court adopted the R&R, adding that “petitioner’s argument and 

core statistical evidence fail to account for the difference between statistical 

underrepresentation that is troubling because it fails to reflect the county population 

as a whole and statistical underrepresentation that runs afoul of the Sixth 

Amendment.”  JA3–4.   

SUMMARY OF THE ARGUMENT 

Mr. Howell was tried by a jury selected from a jury pool that did not reflect a 

fair cross-section of the community, in violation of his Sixth and Fourteenth 

Amendment rights.  “The requirement of a jury’s being chosen from a fair cross 

section of the community is fundamental to the American system of justice.”  Taylor v. 

Louisiana, 419 U.S. 522, 530 (1975).  Mr. Howell can overcome the barriers to relief 

erected by 28 U.S.C. § 2254(d), and relief on his constitutional claim is due. 

Under Duren v. Missouri, 439 U.S. 357 (1979), Mr. Howell must show: (1) that 

the excluded group is “distinctive,” (2) that the jury pool did not “fair[ly] and 

reasonabl[y]” reflect the number of such persons in the community, and (3) that the 

underrepresentation is due to “systematic exclusion of the group in the jury selection 

process.”  Id. at 364.   
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“African Americans are unquestionably a constitutionally cognizable group,” 

Ramseur v. Beyer, 983 F.2d 1215, 1230 (3d Cir. 1992) (en banc), satisfying prong one.  

Mr. Howell presented unrebutted evidence that Blacks were underrepresented by over 

54% in the Allegheny County jury pool.  Though no statistical evidence alone is 

dispositive, see id. at 1231, the underrepresentation numbers compare favorably to 

numbers considered by courts in other cases and support the conclusion that the jury 

pools did not fairly and reasonably reflect the community, satisfying prong two. 

Under prong three, courts consider “the nature of the process and the length 

of time of underrepresentation.”  United States v. Weaver, 267 F.3d 231, 241 & n.10 (3d 

Cir. 2001) (citing Duren, 439 U.S. at 366).  Here, the evidence reveals that the 

underrepresentation was prolonged and persistent.  The Pittsburgh Tribune-Review 

reported on the problem in 2002 (two years before Mr. Howell’s trial), JA272, and 

multiple state courts and bodies investigated the problem.  But by the time of Mr. 

Howell’s trial in 2004, Blacks were still underrepresented in the jury pool by over 

50%.  Indeed, his own venire panels had a total of two Blacks out of sixty potential 

jurors (3.33%), an underrepresentation of 68.9%.  Abundant evidence reveals that the 

problem was regular and longstanding, satisfying prong three.  The evidence 

presented leads inexorably to the conclusion that Mr. Howell was deprived of his 

Sixth Amendment right to “the selection of a petit jury from a representative cross 

section of the community.”  Taylor, 419 U.S. at 528.   
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AEDPA does not bar relief because the state court determination is both 

contrary to, and an unreasonable application of, Taylor v. Louisiana, 419 U.S. 522 

(1975), and Duren v. Missouri, 439 U.S. 357 (1979).  Specifically, the state court majority 

opinion ruled that, “Although Appellant claims he is not required to prove 

discriminatory intent under . . . Duren v. Missouri, 439 U.S. 357 (1979), the 

Pennsylvania Supreme Court has held otherwise.”  JA253.  But under Duren, 

discriminatory intent is not required; “systematic disproportion itself demonstrates” 

the violation.  Duren, 439 U.S. at 368 n.26.  It is only for an equal protection claim – 

that Mr. Howell did not raise – that have “another essential element of the 

constitutional violation—discriminatory purpose.”  Id. 

The Court directed the parties to address whether it should accord deference 

under 28 U.S.C. § 2254(d) to the concurring memorandum issued by the Pennsylvania 

Superior Court.  It should not.  A concurrence, as defined by Pennsylvania law in the 

Pennsylvania Supreme Court’s Operating Procedures, is a separate opinion arriving at 

the same result that “does not agree with the rationale supporting the majority 

opinion, in whole or in part.”  210 Pa. Code § 63.4(B)(2) (“Opinions”).  Pennsylvania 

case law makes reference to “non-binding concurring opinion[s],” Commonwealth v. 

Thompson, 985 A.2d 928, 937 (Pa. 2009), though the body of case law is limited, as it is 

apparently common sense that concurrences are not “necessary” to the disposition of 
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a case, and are therefore dicta.  State law thus counsels against according AEDPA 

deference to a concurring opinion. 

Federal law likewise does not support according AEDPA deference to the 

concurring opinion here.  First, undersigned counsel found no federal case – published 

or unpublished – in which the United States Supreme Court, this Circuit, the sister 

circuits, or any federal district court has accorded AEDPA deference to a state court 

concurrence where the majority was not a plurality opinion.  Second, the majority 

opinion here was not a fractured plurality opinion where a concurrence might take on 

additional significance.  Third, as here, where a unanimous state court issued a 

majority opinion that disposes of an appeal, any concurring opinions do not 

constitute the decision of the court.  Undersigned counsel submits that, to defer to 

the unpublished concurring memorandum here would be a vast expansion of 

AEDPA deference that is not contemplated by the statute or federal or state 

decisional law.  Comity and federalism here counsel in favor of respecting the labels 

that the state court assigned to its own opinion.  Sometimes a concurrence is just a 

concurrence. 

Mr. Howell respectfully asks that this Court grant the writ. 

STANDARD OF REVIEW 

Where a district court dismisses a habeas petition based solely on a review of 

the state court record without holding an evidentiary hearing, this Court’s review is 
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plenary.  Blystone v. Horn, 664 F.3d 397, 416-17 (3d Cir. 2011); Duncan v. Morton, 256 

F.3d 189, 196 (3d Cir. 2001).  As such, this Court applies the same standards that the 

district court applied.  Marshall v. Hendricks, 307 F.3d 36, 50 (3d Cir. 2002). 

This Court’s review of state-court decisions is conducted pursuant to the 

Antiterrorism and Effective Death Penalty Act of 1996 (AEDPA).  While AEDPA 

places certain limitations on a federal court’s ability to grant habeas relief, the writ of 

habeas corpus remains “a safeguard against imprisonment of those held in violation 

of the law” that requires federal courts to be “vigilant and independent” in reviewing 

habeas corpus petitions.  Harrington v. Richter, 562 U.S. 86, 91 (2011).  “Even in the 

context of federal habeas, deference does not imply abandonment or abdication of 

judicial review,” however, and “does not by definition preclude relief.”  Miller-El v. 

Cockrell, 537 U.S. 322, 340 (2003); see also Brumfield v. Cain, 135 S. Ct. 2269, 2277 

(2015). 

Section 2254(d), which provides the standard of review for federal courts 

reviewing habeas petitions challenging state convictions, states: 

(d)  An application for a writ of habeas corpus on behalf of a person 
in custody pursuant to the judgment of a State court shall not be 
granted with respect to any claim that was adjudicated on the 
merits in State court proceedings unless the adjudication of the 
claim— 

(1)  resulted in a decision that was contrary to, or involved an 
unreasonable application of, clearly established Federal law, 
as determined by the Supreme Court of the United States;  
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or 

(2)  resulted in a decision that was based on an unreasonable 
determination of the facts in light of the evidence 
presented in the State court proceeding. 

28 U.S.C. § 2254(d). 

AEDPA’s standard of review thus applies only to those claims that were 

adjudicated on the merits in state court.  For any claim upon which a state court has 

ruled on the merits, a federal court may nonetheless grant relief if § 2254(d)(1) and/or 

(d)(2) is satisfied.  Under § 2254(d)(1), a state-court ruling is “contrary to” clearly 

established federal law where it “arrives at a conclusion opposite to that reached by 

[the Supreme Court] on a question of law or if the state court decides a case 

differently than [the Supreme Court] has on a set of materially indistinguishable facts.”  

Williams v. Taylor, 529 U.S. 362, 412-13 (2000).  Under the “‘unreasonable application’ 

clause, a federal habeas court may grant the writ if the state court identifies the correct 

governing legal principle from [the Supreme Court’s] decisions but unreasonably 

applies that principle to the facts of the prisoner’s case.”  Id. at 413.  
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ARGUMENT 

I. MR. HOWELL WAS DEPRIVED OF HIS SIXTH AMENDMENT RIGHT TO 

HAVE THE JURY IN HIS CRIMINAL CASE SELECTED FROM A FAIR CROSS-
SECTION OF THE COMMUNITY. 

A. The Legal Standard Under Taylor v. Louisiana and Duren v. 
Missouri 

1. The Fair Cross-Section Rule 

In Taylor v. Louisiana, 419 U.S. 522 (1975), the Supreme Court declared that 

“the selection of a petit jury from a representative cross section of the community is 

an essential component of the Sixth Amendment right to a jury trial.”  419 U.S. at 

528; id. at 530 (“[T]he requirement of a jury’s being chosen from a fair cross section 

of the community is fundamental to the American system of justice.”).  Addressing a 

Louisiana law that excluded women entirely from jury service unless they submitted a 

declaration stating their desire to be included, the Court held that “the exclusion of 

women from jury venires” violates the Sixth Amendment.  Id. at 535-36.  The Court 

commented that the States retain “broad discretion” to “prescribe relevant 

qualifications for their jurors,” so long as “the jury lists or panels are representative of 

the community.”  Id. at 538.  While a defendant is not entitled to a jury “of any 

particular composition,” or one that “mirror[s] the community,” the “venires from 

which juries are drawn must not systematically exclude distinctive groups in the 

community.”  Id. 
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Four years later, in Duren v. Missouri, 439 U.S. 357 (1979), the Court considered 

a Missouri law that automatically excused any woman from jury service who requested 

an exemption.16  439 U.S. at 361-62.  Duren presented evidence showing that women 

were underrepresented in the jury pool by presenting census data that showed that 

54% of the residents of Jackson County, Missouri, were women, but that jury data 

drawn from an eight month period showed that only 26.7% of the jurors summoned 

were women, and that only 14.5% of the jury pool that appeared for service were 

women.  Id. at 362-63.   

In Duren, the Supreme Court relied on Taylor and fashioned the modern test for 

what is required to establish a prima facie violation17 of the fair cross-section 

requirement:  

the defendant must show: (1) that the group alleged to be excluded is a 
“distinctive” group in the community; (2) that the representation of this 
group in venires from which juries are selected is not fair and reasonable 
in relation to the number of such persons in the community; and (3) that 

                                           
16 In practice, the Court further noted that “those women who do not return the 
summons are treated as having claimed exemption if they fail to appear for jury 
service on the appointed day.”  Duren, 439 U.S. at 362. 
 
17 The Court established a “prima facie” test in Duren that permitted the state to present 
evidence that “a significant state interest” justified the infringement of the fair cross-
section right.  Duren, 439 U.S. at 368.  The state suggested that “safeguarding the 
important role played by women in home and family life” might justify their 
exclusion, which the Court rejected.  Id. at 369.  Undersigned counsel has not seen any 
attempts by the state to justify the exclusion of a distinctive racial group, nor did the 
Commonwealth make any such attempt below.  As such, the constitutional violation 
is made out if the three prima facie factors are met. 
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this underrepresentation is due to systematic exclusion of the group in 
the jury-selection process. 

Duren, 439 U.S. at 364.   

Citing Taylor, the Duren Court had little difficulty concluding that women “are 

sufficiently numerous and distinct from men” (satisfying prong one), id., and likewise 

that the data presented by Duren “was clearly adequate prima facie evidence of 

population characteristics for the purpose of making a fair-cross-section violation” 

(satisfying prong two), id. at 365.18  As to prong three, that petitioner had 

“demonstrated that a large discrepancy occurred not just occasionally but in every 

weekly venire for a period of nearly a year manifestly indicates that the cause of the 

underrepresentation was systematic—that is, inherent in the particular jury-selection 

process utilized.”  Id. at 366 (emphasis added).  The Duren test remains the standard 

today for fair cross-section claims.  See, e.g., Smith v. Berghuis, 559 U.S. 314 (2010). 

2. Calculating the Degree of Underrepresentation 

 Duren’s progeny have developed various statistical analyses employed under 

prong two to ascertain whether the representation of a particular group in the jury 

pool “is not fair and reasonable in relation to the number of such persons in the 

community.”  No particular analysis is dispositive, and certain analytical approaches 

may be more or less probative depending on the relative population of the distinctive 

                                           
18 The Court noted that it “ha[d] previously accepted 6-year-old census data as 
adequate proof of the percentage of eligible jurors who are black.”  Id. at 365 n.24 
(citing Alexander v. Louisiana, 405 U.S. 625, 627 (1972)).   

Case: 17-1758     Document: 003113071940     Page: 29      Date Filed: 10/26/2018



 

25 
 

group that is alleged to be underrepresented.  Moreover, decisional law reveals that 

there is no particular magic number or cutoff. 

 The lead case on the statistical analysis in this Circuit is United States v. Weaver, 

267 F.3d 231 (3d Cir. 2001).  In that case, Weaver alleged on direct appeal that Blacks 

and Hispanics were underrepresented in the jury pool in violation of the Sixth 

Amendment and the Jury Selection and Service Act of 1968, 28 U.S.C. § 1861.  267 

F.3d at 236.  In support of his claim, Weaver introduced the testimony of an expert in 

demography who compared the number of Blacks and Hispanics in the adult 

population of the relevant area (the Erie Division of the Western District of 

Pennsylvania which contained seven counties) to the number of each group 

represented in the jury pool from 1995 to 1999.  The expert referred to the jury pool 

as the “master wheel,” which was the pool from which “[j]uror names are drawn at 

random from the voter registration lists.”  Id. at 237. 

The expert testified that, “while census figures indicate that 3.07% of the 

voting population in Erie is African-American, African-Americans comprised only 

1.84% of the 1999 master wheel.  He also stated that Hispanics comprised .97% of 

the population, but only .26% of the wheel.”  Id. at 238.  In Weaver, this Court relied 

on its prior decision in Ramseur v. Beyer, 983 F.2d 1215, 1231 (3d Cir. 1992) (en banc), 

for guidance on the statistical analysis. 
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First, the Court calculates the absolute disparity.  “Absolute disparity in the 

jury selection context is defined as the difference between the percentage of a certain 

population group eligible for jury duty and the percentage of that group who actually 

appear in the venire.”  Ramseur, 983 F.2d at 1231.  For example: if, in a population of 

1,000 people, there were 300 Blacks eligible for jury duty, the population group 

percentage would be 30%.  If 100 people were summoned for jury duty and fifteen of 

them were Black, the venire percentage would be 15%.  To calculate the absolute 

disparity, one takes the population group percentage (30%) and subtracts the venire 

percentage (15%) as follows: 30% – 15% = 15% absolute disparity.19   

Next, the Court calculates the comparative disparity.  “Comparative disparity 

is calculated by dividing the absolute disparity by the population figure for a 

population group.”  Ramseur, 983 F.2d at 1231.  Using the prior example, one divides 

the absolute disparity (15%) by the population group percentage (30%) as follows: 

15% ÷ 30% = 50% comparative disparity.  The comparative disparity is the 

percentage of underrepresentation relative to the distinct group.  Thus, if a 

comparative disparity is 50%, the distinct group is only half as large in the jury pool as 

is statistically expected.   

                                           
19 The absolute disparity is the percentage of underrepresentation relative to the 
population as a whole.  Thus, if an absolute disparity is 15%, then in a jury pool of 
100 people, there would be fifteen fewer Black people than statistically expected. 
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This Court has pointed out that the comparative disparity analysis is important 

to avoid marginalizing a group that is small but important part of the population.  

Weaver, 267 F.3d at 242 (“[W]ith absolute disparity, total exclusion of [a] group 

comprising [a] small percentage of the population would result in [the] figure 

appearing insignificant” (citing United States v. Shinault, 147 F.3d 1266, 1273 (10th Cir. 

1998)).  For example, if a discrete minority were 2% of the population and presented 

in jury pools at a rate of 0.5%, the absolute disparity would be a seemingly de minimis 

1.5%.  Yet, when one calculates the comparative disparity (1.5% ÷ 2% = 75%), it is 

revealed that the minority is being excluded from jury service at an alarming rate. 

The court should calculate and consider both the absolute and comparative 

disparities.  This Court has determined that “figures from both methods inform the 

degree of underrepresentation,” so it “examine[s] and consider[s] the result of both in 

order to obtain the most accurate picture possible.”  Weaver, 267 F.3d at 243; id. at 242 

n.11 (“Ramseur supports our determination that we should consider both absolute and 

comparative disparity instead of just choosing one over the other.”).  “Where the 

distinctive group alleged to have been underrepresented is small, . . . the comparative 

disparity test is the more appropriate measure of underrepresentation.”  Smith, 543 

F.3d at 338, reversed on other grounds, 559 U.S. 314 (2010); cf. Weaver, 267 F.3d at 242; 

United States v. Rogers, 73 F.3d 774, 777 (8th Cir. 1996) (nothing that “the comparative 
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disparity calculation provides a more meaningful measure of systematic impact vis-à-vis 

the ‘distinctive’ group”).  

3. The Numbers Are Important, But Not Dispositive. 

The absolute and comparative disparities are probative to the degree of 

underrepresentation of a distinctive group.  But a fair cross-section claim neither 

succeeds nor fails based on the numbers alone.  As this Court stated en banc in 

Ramseur:   

[T]o establish an equal protection or Sixth Amendment violation in the 
composition of a jury venire is not determined by a bright line test.  The 
Supreme Court has never announced mathematical standards that would 
apply to all such challenges.  The Court has, however, recognized that it 
may be possible to infer that unconstitutional exclusion of cognizable 
groups exists when there is a disparity between a group’s population 
figures and its representation in the jury venire sufficiently large that it is 
extremely unlikely that the disparity results from random chance.  

Ramseur, 983 F.2d at 1231 (internal citations and quotations omitted).  The statistics 

thus might militate in favor of, or against, a finding that the Sixth Amendment’s fair 

cross-section guarantee has been violated, but standing alone are almost never 

determinative. 

 Prong three’s assessment of whether the underrepresentation is caused by  the 

“systematic exclusion of the group in the jury selection process,” Duren, 439 U.S. at 

364, takes into account other factors that may tip the analysis in either direction.  

Courts have historically considered whether a jury-selection policy or practice is 

facially of the type that could cause underrepresentation.  See, e.g., Taylor, 419 U.S. at 

Case: 17-1758     Document: 003113071940     Page: 33      Date Filed: 10/26/2018



 

29 
 

525-26 (excluding women); Duren, 439 U.S. at 361-62 (same); Turner v. Fouche, 396 U.S. 

346, 358 (1970) (excluding Blacks).  Furthermore, chronic underrepresentation of a 

distinctive group tips the balance in favor of finding a Sixth Amendment violation.  

Weaver, 267 F.3d at 241 (“[T]he nature of the process and the length of time of 

underrepresentation should be considered under the third [prong.]”); Duren, 439 U.S. 

at 366 (finding that “undisputed demonstration that a large discrepancy occurred not 

just occasionally but in every weekly venire for a period of nearly a year manifestly 

indicates that the cause of the underrepresentation was systematic”).   

B. Mr. Howell’s Fair Cross-Section Right Was Violated. 

1. Prong One: Blacks are a Distinctive Group. 

Under Prong One of Duren, a defendant must show “that the group alleged to 

be excluded is a ‘distinctive’ group in the community.”  439 U.S. at 364.  It is 

axiomatic that people of a particular race – in this case Blacks – are a distinctive group 

that satisfies prong one.  Blacks are “sufficiently numerous and distinct from others in 

the population.”  Weaver, 267 F.3d at 239.  “African-Americans are unquestionably a 

constitutionally cognizable group.”  Ramseur, 983 F.2d at 1230; accord Weaver, 267 F.3d 

at 239 (citing Castaneda v. Partida, 430 U.S. 482, 495 (1977)).   
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2. Prong Two: The Jury Pool Was Not Fair and Reasonable in 
Relation to the Community. 

Under prong two, “the defendant must show: . . . (2) that the representation of 

this group in venires from which juries are selected is not fair and reasonable in 

relation to the number of such persons in the community.”  Duren, 439 U.S. at 364. 

The jury pools being pulled in Allegheny County in the period before and 

during Mr. Howell’s trial were not fair and reasonable within the meaning of Duren’s 

second prong.  Dr. Karns presented evidence that Blacks constituted 10.7% of the 

population of Allegheny County, JA107, but that they constituted only 4.87% of the 

jury pool in the period surveyed before Mr. Howell’s trial, JA113.   

Absolute disparity: subtracting the percentage of Blacks in jury pools from the 

percentage of Blacks in Allegheny County (10.7% - 4.87%), the absolute disparity in 

this case is 5.83%. 

Comparative disparity: dividing the absolute disparity by the total percentage of 

Blacks in the population of Allegheny County (5.83% ÷ 10.7%), the comparative 

disparity in this case is 54.49%.   

The absolute disparity of 5.83% means that, of a jury pool of 100 people, there 

would be nearly six fewer Black individuals in the pool than was statistically expected.  

The comparative disparity of 54.5% means that over half of Black people that should 

have been found in the jury pool were not.  These disparities were actually less than 

what was observed in Mr. Howell’s venire.  With an initial panel of 35 and a second 
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panel of 25 (for a total of 60), the population demography would have projected that 

more than six potential jurors would be Black (60 × 10.7% (0.107) = 6.42).  Instead, 

there were 2 out of 60 people.  Mr. Howell submits that both the Allegheny County 

venire at large and the venire he experienced at trial are not fair and reasonable under 

this Court’s and the United States Supreme Court’s precedent.   

Acknowledging that no percentage either establishes, or fails to establish, a 

Sixth Amendment violation, Mr. Howell notes that the underrepresentation of Blacks 

in the Allegheny County jury pool at the time of his trial is comparable to degrees of 

underrepresentation in cases where a Sixth Amendment violation has been found.  

See, e.g., Turner, 396 U.S. at 359 (finding underrepresentation with absolute disparity of 

23% (60% - 37%), where comparative disparity (though not calculated by the court) 

would be 38.3% (23% ÷ 60%)); Garcia-Dorantes v. Warren, 801 F.3d 584, 600, 603 (6th 

Cir. 2015) (noting that “the absolute disparity for African-Americans of 3.45% and 

corresponding 42% comparative disparity are sufficient to satisfy the Duren second 

prong”); Smith, 543 F.3d at 337 (finding prima facie case established with absolute 

disparity of 1.28% and comparative disparity of 34%), reversed on other grounds 559 U.S. 

314 (2010);20 see also Preston v. Mandeville, 428 F.2d 1392, (5th Cir. 1970) (in equal 

protection challenge, finding that absolute disparity 13.3% (29.3% - 16%) and 

                                           
20 In Garcia-Dorantes, the Sixth Circuit noted that Supreme Court’s reversal of its ruling 
in Smith v. Berghuis left “intact our holding related to Duren’s second prong.”  Garcia-
Dorantes, 801 F.3d at 601 n.12. 
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comparative disparity of 45.4% (13.3% ÷ 29.3%) established prima facie case of 

discrimination).  Other courts have, on the other hand, found similar absolute and 

comparative disparities to be insufficient to show a constitutional violation.  See, e.g., 

Ramseur, 983 F.2d at 1230 (absolute disparity of 14.7% and comparative disparity of 

39.3% insufficient); United States v. Hafen, 726 F.2d 21, 24 (1st Cir. 1984) (absolute 

disparity 2.02% and comparative disparity 54.2% insufficient).   

This Court’s precedents in Weaver and Ramseur do not compel a different result.  

In Weaver, this Court calculated the absolute disparity for Blacks to be 1.23% and the 

absolute disparity for Hispanics to be 0.71%.  Weaver, 267 F.3d at 243.  But the 

comparative disparity was 40.01% for Blacks and 72.98% for Hispanics, which the 

Court characterized as “quite high.”  Id.  The Court surmised, however, “that because 

African-Americans and Hispanics comprise such a small percentage of the population, 

the results of this analysis are of questionable probative value.”  Id.  The jury pool for 

Weaver was a seven-county area comprising the federal jury pool for the Erie Division 

of the Western District of Pennsylvania.  Here, in contrast, the jury pool is Allegheny 

County – in large part the city of Pittsburgh – where Blacks comprised over 10% of 

the jury-age population.  As such, the comparative disparity analysis here does not 

suffer from the distortions cited in Weaver. 

Additionally, the Court found (as had the district court below) significant flaws 

in the evidence gathering and discrepancies in the expert’s statistical presentation that 
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“undermine[d] the strength of the evidence.”  Id. at 244.  Specifically, the Court noted 

that the expert testified that “he had examined the entire composition of the jury 

pool,” when in fact he only “examined and based his testimony on the returned 

questionnaires.”  Id. at 243.  Because the expert only examined a sampling of the full 

jury pool, he should have calculated the standard deviation, or alternatively he should 

have accounted for the statistical impact of the unreturned jury questionnaires.  Id. at 

244.  He did neither.  As such, the quality of the statistical evidence was “far too weak” 

to meet prong two of the Duren standard.  Id.  Mr. Howell’s empirical evidence does 

not suffer from the flaws noted in Weaver. 

In Ramseur the Court’s analysis focused on Ramseur’s equal protection claim 

that, unlike a fair cross-section claim, requires a showing of “purposeful 

discrimination” against, and “substantial underrepresentation” of, a cognizable group 

“over a significant period of time.”  Ramseur, 983 F.2d at 1225-26, 1230.  Furthermore, 

the underrepresentation of Black jurors in the jury pool here (54.49%) far exceeds the 

underrepresentation presented in Ramseur (39%).  And as this Court noted in Weaver, 

“we appear to have combined the second and third prongs of Duren” in Ramseur.  

Weaver, 267 F.3d at 241 (citing Ramseur, 983 F.2d at 1235).  Ramseur is instructive but 

should be read with caution because of its merging of prongs two and three of the 

Duren standard, and because of its overlapping analysis of Ramseur’s equal protection 
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and fair cross-section claims.  Neither its legal analysis nor the statistics presented 

there preclude relief here. 

The Superior Court’s concurring opinion – and the district court below – relied 

heavily on its belief that the percentages seen here are analogous to the Ninth Circuit 

Court of Appeals’ decision from 1982 in United States v. Suttiswad, 696 F.2d 645 (9th 

Cir. 1982).  This Court should not accord any persuasive weight to Suttiswad for three 

reasons.   

First, the courts below appear to have relied on Suttiswad as a bright line litmus 

test, which is improper under this Court’s decision in Ramseur.  983 F.2d at 1231 

(“[T]o establish an equal protection or Sixth Amendment violation in the composition 

of a jury venire is not determined by a bright line test.”).  Second, although Suttiswad 

was decided in after Duren or Taylor, it does not cite either case.  Suttiswad, 696 F.2d at 

645-53.  Instead of calculating the absolute and comparative disparity, the Ninth 

Circuit in Suttiswad applied its own rule from a pre-Duren case, United States v. Kleifgen, 

557 F.2d 1293 (9th Cir. 1977), in which it assessed substantiality “not in terms of 

percentages but in terms of its impact on the absolute numerical composition of the 

grand jury . . . That is, to determine substantiality we look to people not percentages.”  

696 F.2d at 649.  Suttiswad thus multiplied the absolute disparity it had calculated by 23 

(the number of people on its federal grand juries) and found that the 

underrepresentation added up to “less than one Black person (.644), 1.761 Spanish 
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persons, and 1.081 Asian persons,” which it considered “insubstantial.”  Suttiswad, 696 

F.2d at 649.  Plainly, that is not the approach espoused by Duren or this Court’s 

decisions in Ramseur and Weaver.   

Third, at least one court further called Suttiswad into doubt by noting that its 

analysis may well have been based on the pre-Duren dictum from the now-overruled 

decision of Swain v. Alabama, 380 U.S. 202, 208–09 (1965), that purported to require, 

“without any statistical analysis,” at least 10% underrepresentation to show a fair 

cross-section violation.  See Garcia-Dorantes v. Warren, 978 F. Supp. 2d 815, 847 & n.16 

(E.D. Mich. 2013) (discussing the folly of Swain and the 10% rule), affirmed 801 F.3d 

584 (6th Cir. 2015), cert. denied, 136 S. Ct. 1823 (2016).  In Swain, the Supreme Court 

affirmed the denial of a jury claim despite noting significant underrepresentation on 

venires and noting that, at the time of the opinion in 1965, “no Negro has actually 

served on a petit jury since about 1950.”  380 U.S. at 205.  The Supreme Court 

overruled Swain in Batson v. Kentucky, 476 U.S. 79, 96 (1984). 

At bottom, Mr. Howell has demonstrated that the Allegheny County jury pool 

regularly had only half as many Blacks as was statistically expected.  At over 10% of 

Allegheny County’s population, Blacks were not such a small population that the 

comparative disparity would unreasonably distort the degree of underrepresentation.  

Because Mr. Howell has shown that the jury pool was not fair and reasonable in 
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relation to the percentage of Blacks in the community, he has satisfied prong two of 

Duren.   

3. Prong Three: The Underrepresentation Was Due to the 
Systematic Exclusion of the Distinctive Group 

Under prong three, “the defendant must show: . . .  (3) that this 

underrepresentation is due to systematic exclusion of the group in the jury-selection 

process.”  Duren, 439 U.S. at 364. 

As discussed above, there is no “bright line test” to determine whether a Sixth 

Amendment fair cross-section violation has occurred.  Ramseur, 983 F.2d at 1231.  

Instead, the presence of statistical a disparity that reflects underrepresentation of a 

discrete group may make it “possible to infer that unconstitutional exclusion of 

cognizable groups exists.”  Ramseur, 983 F.2d at 1231.  Courts consider “the nature of 

the process and the length of time of underrepresentation” in prong three.  Weaver, 

267 F.3d at 241 & n.10.  In Duren, the Petitioner presented evidence that reflected 

underrepresentation “for the periods June–October 1975 and January–March 1976,” 

439 U.S. at 362, or a period of eight months.  The Court found that period “of nearly 

a year” to “manifestly indicate[] that the cause of the underrepresentation was 

systematic.”  Id. at 366. 

Here, it is evident that that Allegheny County’s non-representative jury venires 

were widely known well before Mr. Howell’s trial.  Moreover, the problem was a 

regular occurrence, not an aberration.  A 2002 Pittsburgh Tribune-Review 
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investigation (two years before Mr. Howell’s trial) showed that Blacks in Allegheny 

County were less likely to be called for jury duty than Whites.  JA272.21  Other articles 

noted that the State Senate and State Supreme Court had also recently studied the 

problem and issued reports.  JA264, 265. 

Mr. Howell’s jury challenge that is the subject of this appeal was itself featured 

in the newspaper.  In an article entitled, “Plea to add blacks to jury pool rejected,” the 

Pittsburgh Tribune-Review reported on the trial court’s refusal to delay the trial in this 

case (and in the trials of Sean and Laurence Bush, noted supra) to obtain a more 

representative venire.  JA264.  The article reported that “the typical criminal jury 

room was only 4 percent black.”  Id.  It also remarked that at least one other trial 

judge, Judge Lester Nauhaus, had granted a similar jury-challenge motion in June of 

2003.  Id. 

There were at least two other newspaper articles published immediately after 

Mr. Howell’s trial reporting on the ongoing underrepresentation of Blacks in the 

Allegheny County jury pool.  The Tribune-Review published an article, “Dearth of black 

jurors holds up trials,” in February 2004 which was immediately after Mr. Howell’s trial.  

JA265.  That article reported that another trial judge, Judge Donald E. Machen, had 

likewise agreed to continuances of murder trials until the “pool of potential jurors 
                                           
21 The Tribune-Review study had such an impact that its author, Mark Houser, 
received multiple national journalism awards for it.  See Trib jury story nets another 
journalism award, Tribune-Review, July 27, 2003, available on Westlaw at 2003 WLNR 
13967008. 
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more closely reflects Allegheny County’s 11 percent black population.”  Id.  In relation 

to the capital murder trial against defendant Carl Scott, the article noted that defense 

attorneys had filed motions citing “the county’s long-standing problem with recruiting 

black jurors.”  Id.  In that case, three of 105 potential jurors over the three-day process 

were Black, which comes out to less than 3% of the jury pool.  Id.   

In the second article, published on February 13, 2004, the Tribune-Review 

reported that in Carl Scott’s capital case, “an all-white jury ha[d] been seated.”  JA266. 

In another case cited in the article, the jury pool for two men charged with homicide 

had “almost no blacks . . . among the more than 300 jurors summoned th[at] week to 

serve.”  JA266–67 (“[T]his week’s samplings showed that 2 percent of the pool was 

black, according to the surveys taken by [Judge] Machen, [defense attorneys] Haber 

[and] Gettleman and First Assistant District Attorney Edward J. Borkowski . . . .”).  

The Pittsburgh Post-Gazette published an editorial in which the author argued that 

“Allegheny County is having difficulty seating black jurors and everyone should be 

concerned.”  JA269. 

In addition to the news articles, the hearing transcripts incorporated in 

evidence in Mr. Howell’s case reflect the deep and longstanding nature of the 

problem.  Dr. Karns testified not only about the data he relied on, but also about 

studies being undertaken by the Allegheny County Court Administration’s Office and 

Carnegie Mellon graduate students.  JA106.  Mr. Nerone, from Court Administration, 
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testified to what his office had done in the preceding year to attempt to address the 

underrepresentation of Blacks in the jury pool.  JA154–55.  He also mentioned “a 

study done by the State Senate and by the Commission of the Supreme Court.”  

JA161.   

The statistical underrepresentation of Blacks in the Allegheny County jury pool 

gives rise to an inference of systematic exclusion in the jury process.  Ramseur, 983 

F.2d at 1231.  The underrepresentation observed over a six-month period here, like 

the eight-month period in Duren, “manifestly indicates that the cause of the 

underrepresentation was systematic.”  439 U.S. at 366.  Mr. Howell thus satisfies 

prong three of the Duren standard. 

C. The State Court Majority Opinion is Contrary to and an 
Unreasonable Application of Duren and Taylor. 

On direct appeal of his conviction, the Pennsylvania Superior Court affirmed 

the trial court’s denial of Mr. Howell’s fair cross-section claim.  The state court recited 

Mr. Howell’s statistical evidence noted above.  JA252.  The state court identified the 

proper legal standard to establish a prima facie case of a fair cross-section violation.  Id. 

(citing Duren).  But the state court, relying on its precedent of Commonwealth v. Estes, 

851 A.2d 933 (Pa. Super. 2004), said that more than the Duren prima facie standard was 

required: “Proof is required of an actual discriminatory practice in the jury selection 

process, not merely underrepresentation of one particular group.”  Estes, 851 A.2d at 
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935 (internal citations omitted).  The state court rejected Mr. Howell’s claim as 

follows: 

Appellant fails to demonstrate “an actual discriminatory practice in the 
jury selection process . . . .”  Commonwealth v. Johnson, 838 A.2d 663, 682 
(Pa. 2003).  Although Appellant claims he is not required to prove 
discriminatory intent under the United States Supreme Court’s decision 
in Duren v. Missouri, 439 U.S. 357 (1979), the Pennsylvania Supreme 
Court has held otherwise.  See Commonwealth v. Johnson, 838 A.2d 663 (Pa. 
2003). 

JA253.22   

 That passage is plainly contrary to Duren.  The state court acknowledged that 

Mr. Howell argued that Duren controls, but in the same sentence stated that “the 

Pennsylvania Supreme Court has held otherwise.”  Id.  The United States Supreme 

Court was explicit in Duren that “in Sixth Amendment fair-cross-section cases, 

systematic disproportion itself demonstrates an infringement of the defendant’s 

interest in a jury chosen from a fair community cross section.  The only remaining 

question is whether there is adequate justification for this infringement.”  Duren, 439 

U.S. at 368 n.26.  In contrast, as the Duren Court noted, “equal protection challenges 

to jury selection and composition . . . [have] another essential element of the 

constitutional violation—discriminatory purpose.”  Id. 

                                           
22 The state court did not make any findings in its majority opinion about prong one 
(distinctive group), prong two (fair and reasonable representation in relation to the 
community), or prong three (systematic exclusion) of the Duren prima facie standard. 
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 The state court determination thus “resulted in a decision that was contrary to, 

or involved an unreasonable application of, clearly established Federal law, as 

determined by the Supreme Court of the United States.”  28 U.S.C. § 2254(d)(1).  

Here, the state court decision was both “contrary to” and “an unreasonable 

application of clearly established federal law as determined by the Supreme Court.”  

The decision is “contrary to” Duren because the state court applied a test that included 

as an additional element that the proponent is “required to prove discriminatory 

intent.”  JA253; Williams v. Taylor, 529 U.S. 362, 412-13 (2000) (elaborating on 

meaning of the “contrary to” clause of § 2254(d)(1)).  The state court decision is also 

an unreasonable application of Duren because “the state court identifie[d] the correct 

governing legal principle from [the Supreme Court’s] decisions but unreasonably 

applie[d] that principle to the facts of the case.”  Williams, 529 U.S. at 413.  In either 

event, section 2254(d)(1) is satisfied.  This Court may grant Mr. Howell relief on his 

fair cross-section claim without offending the principles of comity and federalism 

enshrined in the AEDPA.  

D. This Court Should Not Accord AEDPA Deference to the State 
Court’s Concurring Memorandum; It Is Not the Opinion of the 
State Court. 

The Court instructed the parties to address “whether the Pennsylvania Superior 

Court’s concurring opinion on direct appeal, which was endorsed by two of the three 

judges on the panel, is entitled to deference under 28 U.S.C. § 2254(d).”  JA34–35.  
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The short answer is no.  As set forth below, there are myriad reasons under both 

Pennsylvania and federal law why the Court should not accord AEDPA deference to 

a concurring memorandum, even when joined by two judges of a three-judge state 

court panel. 

1. Definition of “Concurrence” and the Role of Concurrences 
in the Pennsylvania Courts 

Black’s Law Dictionary defines “concurrence” as “1. Agreement; assent” or 

“2. A vote cast by a judge in favor of the judgment reached, often on grounds 

differing from those expressed in the opinion or opinions explaining the judgment.”  

Black’s Law Dictionary, (10th ed. 2014) concurrence.   

Undersigned counsel could not locate any provision in the Superior Court 

Internal Operating Procedures or other part of the Pennsylvania Administrative Code 

regarding the drafting and filing of decisions in that court.  However, the rules and 

procedures of other courts in the Commonwealth of Pennsylvania – specifically the 

Pennsylvania Supreme Court, the Pennsylvania Commonwealth Court, and the 

Pennsylvania Court of Judicial Discipline – all suggest that a concurring memorandum 

presents an outlying rationale for the same result that is not the opinion of the court.  

As such, this Court should not defer to it. 

The Pennsylvania Supreme Court Internal Operating Procedures provides the 

most forceful guidance.  “Concurrences and Dissents:  An opinion is a ‘concurring 

opinion’ when the Justice agrees with the result of the proposed majority opinion.  A 
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Justice who agrees with the result of the proposed majority opinion, but does not agree 

with the rationale supporting the majority opinion, in whole or in part, may write a separate 

‘concurring opinion.’”  210 Pa. Code § 63.4(B)(2) (“Opinions”) (emphasis added); cf. 

Commonwealth v. Thompson, 985 A.2d 928, 937 (Pa. 2009) (“Appellant’s citation to 

Benninghoff . . . references a non-binding concurring opinion . . . .”).   

In several Pennsylvania courts, concurring memoranda are shared with the 

judges in the majority before publication; as a result, the publication of a separate 

concurring memorandum reflects a deliberate decision by the state court majority not 

to incorporate the reasoning of the concurrence as the reasoning of the court.  See 210 

Pa. Code 69.253 (Commonwealth Court Appellate Jurisdiction Internal Operating 

Procedure) (“The opinion-writing judge shall consider concurrences and dissents and 

the reasons for them, and may revise the draft opinion and recirculate it.”); 207 Pa. 

Code § 107(A)(4)(d) (Court of Judicial Discipline Internal Operating Procedure) 

(“The author of the draft majority opinion may consider the reasoning of the 

concurring or dissenting opinion, as well as suggestions offered by any other Judge, 

and revise his or her draft for recirculation.”).23  Although counsel could not find an 

operating procedure or rule for the Pennsylvania Superior Court codifying this 

practice, he is informed and believes that the Superior Court operates in the same 
                                           
23 This Court likewise has a rule by which judges share and revise majority, 
concurring, and dissenting opinions in response to one another before publication.  
See L.A.R. 5.5.3(b). 
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manner.  Here, by declining to adopt the rationale offered by the concurring judges, 

the Superior Court majority made an affirmative decision not to adopt as the opinion 

of the court the concurring memorandum.24   

Lastly, although not dispositive, it is noteworthy that the state court decision 

here was delivered as a non-precedential “memorandum,” which means that it “shall 

not be relied upon or cited by a Court or a party in any other action or proceeding,” 

except in narrow circumstances that do not apply here.  210 Pa. Code § 65.37 

(Superior Court Operating Procedures § 65.37).  If the state court did not intend even 

for its majority opinion to have precedential value, it did not likely intend for its 

concurrence (that was not adopted by the majority) to carry great weight. 

2. The Concurring Memorandum Is Not the Opinion of the 
Court and Contains Numerical Inaccuracies and Flawed 
Reasoning. 

The language used by the concurring judge augurs in favor of the conclusion 

that the concurrence is not part of the opinion of the court and should thus not be 

accorded AEDPA deference.  Judge Richard Klein authored the concurring 

                                           
24 Though not relevant here, there is one circumstance where a concurring decision 
may become the opinion of the court: where a supreme court’s decision results in a 
highly fractured plurality, the interpretation of which is dictated by a separate 
concurrence.  See, e.g., Commonwealth v. Brown, 23 A.3d 544 (Pa. Super. 2011).  In that 
narrow circumstance – and only that circumstance – a concurrence may “gain 
precedential value” where the “concurring opinion enumerates the portions of the 
plurality’s opinion in which the author joins or disagrees.”  Id.  If Pennsylvania law 
thus sets forth the circumstances under which a concurrence “may gain precedential 
value,” id., it follows that absent that circumstance, it has none. 
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memorandum.  He noted that the problem of minority underrepresentation on 

Allegheny County juries had previously been before the court.  JA255.  He thus 

stated, “I believe the issue requires a greater exploration.”  Id.   

Throughout the concurring memorandum, Judge Klein expressed what he 

“believed” or what he “noted.”  See id. (“I believe the issue requires a greater 

exploration.); JA256 (“I believe that Pennsylvania provides the same protection as the 

federal government on this issue”); id. (“Initially, I note that while a statistical analysis 

is necessary to prove this claim . . . .”); JA259 (“I note this general statement on the 

issue . . . .”).  A single judge’s statement of “belief” – language that is aspirational, not 

mandatory – does not resound as a state court opinion to which this court should 

accord AEDPA deference, even when joined by a second judge. 

There are additional reasons on the face of the concurrence that render it not 

worthy of deference.  First, all of the statistical analysis in the concurrence is wrong, 

presumably as a result of typographical error in the first step of its calculations.  The 

concurrence reported that “Dr. Karns reports that Allegheny County has a 10.4% 

African American population.”  JA258.  Not so.  JA107 (Dr. Karns testifying that 

percentage was 10.7%); see also JA252 (direct appeal majority opinion reciting correct 

figure of 10.7%).  As a result, the concurring memorandum’s calculation of absolute 

disparity is wrong (erroneously stating 5.53% instead of 5.83%), and its comparative 

disparity is wrong (erroneously calculating 53% instead of 54.49%).  The concurrence 
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thus understates somewhat the underrepresentation of Blacks, though the error is 

admittedly minor.  But a basic mathematical error in a case where statistics matter 

counsels against deference. 

Second, and as noted above, see supra section I.B.2., the concurring 

memorandum placed great reliance on the Ninth Circuit Court of Appeals’ decision in 

Suttiswad, 696 F.2d 645.  JA258–59.  That reliance is misplaced for the reasons 

discussed above.  This Court should not accord deference to the concurring 

memorandum both because it is merely a concurrence, see supra, and because it is 

based on flawed math and flawed legal analysis. 

3. Federal Precedents Do Not Support According Deference to 
a State Court Concurring Memorandum. 

It is well established that the federal courts must accord deference to the state 

court decision in a state prisoner’s federal habeas corpus proceedings.  28 U.S.C. 

§ 2254(d); Williams, 529 U.S. at 386.  But AEDPA deference is limited to the state 

court “decision;” where a majority of a state court – or in this case a unanimous court 

– has issued a decision disposing of a state court proceeding, that is the “decision” for 

purposes of AEDPA.25  Undersigned counsel is unaware of any authority suggesting 

that the federal courts should parse state court opinions that were themselves not 

                                           
25 Black’s Law dictionary defines “decision” as “(1) A judicial or agency determination 
after consideration of the facts and the law; esp., a ruling order, or judgment 
pronounced by a court when considering or disposing of a case.”  The majority 
opinion here disposes of the case; the concurrence is entirely unnecessary to the 
ruling. 
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fashioned as the opinion of the court.  Moreover, complex problems would arise if 

the federal courts ventured into the application of 2254(d) to non-majority opinions.26  

Similarly, the federal courts should respect the labels that state courts assign their 

opinions. 

Undersigned counsel conducted extensive research into whether any precedent 

of this Court (published or unpublished) held that a federal court may accord 

deference to a state court concurring opinion and found none.  Counsel also 

researched whether any other federal court of appeal had addressed this issue and 

found nothing.  Counsel likewise looked to the decisions of the federal district courts 

                                           
26 For example, the Pennsylvania Supreme Court Internal Operating Procedures 
reflect the thicket into which this Court would be wandering if it considered non-
majority opinions.  In response to a proposed majority opinion of the Pennsylvania 
Supreme Court, each Justice on the court may: 

  
“join majority opinion”; “join majority opinion/author concurring 
opinion”; “author revised majority opinion”; “author concurring 
opinion”; “author revised concurring opinion”; “hold for concurring 
opinion”; “join concurring opinion”; “author dissenting opinion”; 
“author revised dissenting opinion”; “hold for dissenting opinion”; “join 
dissenting opinion”; “author concurring/dissenting opinion”; “hold for 
concurring/dissenting opinion”; “join concurring/dissenting opinion”; 
“hold for further review”; “do not participate”; or “other.” A Justice 
may also “concur in the result” or “dissent without opinion,” but these 
options should not be employed if the vote is dispositive. 

210 Pa. Code § 63.4(A)(3)(a).  Such a foray is ill-advised, as each federal habeas 
court would be required to interpret the meaning of the state court of last 
resort in every jurisdiction, not just Pennsylvania. 
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and found no case where a court had accorded AEDPA deference to a state court 

concurring opinion. 

4. The Court Should Not Accord Deference to the Concurring 
Memorandum. 

There is simply no reason here to examine the concurring opinion.  This is not 

a scenario where the state court majority opinion left an important issue unaddressed 

that was addressed by a concurring opinion.  There is no guesswork.  It is not a 

fractured plurality opinion.  Instead, here we have a clear, unanimous state court 

determination that this Court must review under AEDPA. 

Moreover, comity and federalism counsel in favor of respecting the state 

court’s fashioning its own opinion.  The state court made a conscious decision of 

what constituted the majority and what was relegated to the concurring 

memorandum.  It is likely that the state court majority considered the reasoning in the 

concurrence and declined to adopt it.  Finally, and importantly, counsel could find no 

federal authority for this Court to embark on what would be a vast expansion of 

AEDPA deference that is not contemplated by 28 U.S.C. § 2254(d). 
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CONCLUSION 

For the foregoing reasons, Mr. Howell respectfully requests that the Court 

reverse the denial of his petition for a writ of habeas corpus and grant him a new trial. 

 

      Respectfully submitted, 

/s/ Loren D. Stewart    
      LOREN D. STEWART 
         Assistant Federal Defender 
      ARIANNA FREEMAN 

   Managing Attorney 
         Non-Capital Habeas Unit 

Federal Community Defender Office  
   for the Eastern District of Pennsylvania 
Suite 540 West – The Curtis Center  

      601 Walnut Street 
Philadelphia, PA 19106 
215-928-1100 
 

Dated: October 26, 2018   Counsel for Appellant Joseph Howell
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IN THE UNITED STATES DISTRICT COURT 
FOR THE WESTERN DISTRICT OF PENNSYLVANIA 

 
 

JOSEPH HOWELL,    ) 

      ) 

  Petitioner,   ) 

      ) 

 v.     ) 2:12cv884 

      ) Electronic Filing 

MARIROSA LAMAS    ) 

SUPERINTENDANT AT S.C.I.   ) 

ROCKVIEW, THE ATTORNEY  ) 

GENERAL OF THE    ) 

COMMONWEALTH OF    ) 

PENNSYLVANIA, THE DISTRICT ) 

ATTORNEY OF THE COUNTY OF ) 

ALLEGHENY,     ) 

      ) 

  Respondents.   ) 

 
 

MEMORANDUM ORDER 

 

 

 AND NOW, this 1
st
 day of March,  2017, after de novo review of the record and upon 

due consideration of [34] the magistrate judge’s report and recommendation filed on January 25, 

2016, and [39] petitioner's objections thereto, IT IS ORDERED that petitioner's objections are 

overruled, the Petition for Writ of Habeas Corpus is dismissed and the concomitant request for a 

certificate of appealability is denied.  The report and recommendation as augmented below is 

adopted as the opinion of the court.    

 Petitioner's objections are without merit.  Petitioner's contention - that the 

underrepresentation of the African-American population in the Allegheny County jury pools at 

the time of his trial is statistically sufficient to warrant an evidentiary hearing to further develop 

his Sixth Amendment fair-cross-section claim - is unavailing.  As Judge Klein aptly opined, 

petitioner's argument and core statistical evidence fail to account for the difference between 
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statistical underrepresentation that is troubling because it fails to reflect the county population as 

a whole and statistical underrepresentation that runs afoul of the Sixth Amendment.  This core 

statistical evidence presents the foundation for petitioner's fair-cross-section claim.  But even if it 

is augmented by other anecdotal evidence, it is insufficient to render the county jury-pool system 

utilized at the time of petitioner's trial constitutionally deficient.  In other words, petitioner has 

failed to present a sound reason for further development of the record.  Consequently, the writ of 

habeas corpus and the concomitant request for a certificate of appealability have been denied   

  

       s/David Stewart Cercone   

       David Stewart Cercone 

       United States District Judge 

 

 

cc: Joseph Howell 

 FS7695 

 1100 Pike Street 

 Huntingdon, PA 16654-1112 

 

(Via First Class Mail) 

 

Rusheen R. Pettit, Esquire 

 

(Via CM/ECF Electronic Mail) 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE WESTERN DISTRICT OF PENNSYLVANIA 

 
 

JOSEPH HOWELL,    ) 

      ) 

  Petitioner,   ) 

      ) 

 v.     ) 2:12cv884 

      ) Electronic Filing 

MARIROSA LAMAS    ) 

SUPERINTENDANT AT S.C.I.   ) 

ROCKVIEW, THE ATTORNEY  ) 

GENERAL OF THE    ) 

COMMONWEALTH OF    ) 

PENNSYLVANIA, THE DISTRICT ) 

ATTORNEY OF THE COUNTY OF ) 

ALLEGHENY,     ) 

      ) 

  Respondents.   ) 

 
 

ORDER OF COURT 

 

 

AND NOW, this 1
st
 day of March, 2017, in accordance with the Memorandum Order 

entered on this date and pursuant to Federal Rule of Civil Procedure 58, IT IS ORDERED that 

final judgment is entered in the form of the dismissal of Petitioner's Habeas Corpus petition and 

denial of the concomitant request for a certificate of appealability.  The Clerk of Court shall 

mark the case closed.  

 

       s/David Stewart Cercone   

       David Stewart Cercone 

       United States District Judge 

 

cc: Joseph Howell 

 FS7695 

 1100 Pike Street 

 Huntingdon, PA 16654-1112 

 

 (Via First Class Mail) 
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Rusheen R. Pettit, Esquire 

 

(Via CM/ECF Electronic Mail) 
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IN THE UNITED STATES DISTRICT COURT 

FOR THE WESTERN DISTRICT OF PENNSYLVANIA 
 

 

JOSEPH HOWELL,    ) 

    Petitioner, ) 

      ) 

 vs.     ) Civil Action No. 12-884 

      ) Judge David Stewart Cercone/ 

MARIROSA LAMAS,     ) Chief Magistrate Judge Maureen P. Kelly 

SUPERINTENDANT AT S.C.I.  ) 

ROCKVIEW; THE ATTORNEY   ) 

GENERAL OF THE COMMONWEALTH ) 

OF PENNSYLVANIA; THE DISTRICT )  

ATTORNEY OF THE COUNTY OF ) 

ALLEGHENY,    )  

    Respondents. ) 

 

 

REPORT AND RECOMMENDATION 

 

I.  RECOMMENDATION 

 It is respectfully recommended that the Petition for Writ of Habeas Corpus by a Person in 

State Custody (the “Petition”) filed pursuant to 28 U.S.C. § 2254 be dismissed and that a 

Certificate of Appealability be denied.   

II.  REPORT 

Joseph Howell (“Petitioner”) was convicted of, inter alia, second degree murder in 

connection with his shooting of the victim in the course of a robbery.  He has now filed the 

Petition to challenge his state court convictions.  This case has been the subject of a previous 

Report and Recommendation (the “First Report”) that recommended the Respondents’ Motion to 

Dismiss based upon the statute of limitations be denied without prejudice, to being raised in the 

Answer and addressing some additional issues such as tolling.  ECF No. 25.  The First Report 

was adopted by District Judge David Stewart Cercone.  ECF No. 27.  Familiarity with the First 

Report is presumed.  
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Petitioner raises six issues in the instant Petition.  Because none of the issues merit the 

grant of federal habeas relief, the Petition should be denied.  Because jurists of reason would not 

find denial of the Petition debatable, a Certificate of Appealability should also be denied.    

      A.  Facts Underlying Petitioner’s Convictions. 

 The Pennsylvania Superior Court summarized the facts of this case in its June 29, 2005 

Opinion and Memorandum: 

 The following facts are relevant. James Balint testified that at 12:30 p.m. 

on July 13, 2002, he met his younger brother, Michael, at Michael’s apartment on 

Jones Street in Verona, Pennsylvania.  James noticed that two other individuals 

were present: Michael’s roommate, a male identified as “J.R.,” and Appellant 

[i.e., Petitioner], who James had never seen before.  Appellant, who had been 

talking on a cellular telephone when James arrived, promptly ended his telephone 

conversation, “said something about girls,” and left the apartment.  James asked 

Michael who Appellant was, and Michael responded, “Don’t worry about it.”  

James visited with Michael until 2:30 p.m.,  at which time he returned home.  

 At approximately 6:00 p.m., James decided to attend a street fair in 

Pittsburgh and drove back to Michael’s apartment unannounced to see if Michael 

wanted to go with him.  When James arrived, he rang the security buzzer at the 

front of the apartment building, but Michael did not answer.  James then checked 

a side door and discovered that it was unlocked. He entered the building, walked 

to his brother’s door, and knocked on it, expecting to find Michael cleaning the 

apartment. When James knocked on the door, however, it opened slightly, and he 

immediately observed Appellant “standing there with a [9mm] gun pointed at 

[Michael], and [Michael] had duct tape on his mouth.”  A moment later, an 

African-American male named Donald Burnham reached through the door, 

grabbed James by the wrist, and said,  “[G]et in here.”  James reacted by throwing 

his shoulder into the door, knocking Burnham to the ground.   

 Once inside the apartment, James lunged at Appellant in an attempt to 

gain control of the pistol.  The two men began to wrestle and fell into a loveseat, 

at which point, James heard two gunshots.  James gained control of Appellant’s 

left hand, and Appellant started pistol-whipping James on the back of the head.  

When Burnham attempted to lift James off of Appellant, Michael lunged at 

Burnham, and all four men fell to the floor.  Burnham stood up and ran out the 

door, fleeing the scene.  As Appellant and James continued to struggle for control 

of the gun, Appellant eventually stood up, “leaned over and shot [the pistol] three 

times.”  James rolled over on top of Michael after the gun discharged, and 

Appellant fled on foot.  James then spoke to Michael and saw that he was 

bleeding and unresponsive.  Emergency medical personnel arrived and 

pronounced Michael dead.  An autopsy revealed that he had been shot once in the 
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head, near his left eye, and once in his back.  Investigators also noted that 

Michael’s legs had been bound with duct tape before the shooting.  

 Appellant took the stand in his own defense and testified that he and 

Donald Burnham went to the apartment on the evening of the shooting to make 

separate purchases of marijuana from Michael.  Appellant stated that he had 

bought marijuana from Michael on prior occasions and that they had a good 

relationship; however, Appellant claimed that he was not well acquainted with 

Burnham, whom he had met through a mutual friend, James Perrin.  Burnham was 

supposed to purchase marijuana from Perrin. 

 Appellant testified that upon entering the building, he introduced Burnham 

to Michael, and the three men walked upstairs to Michael’s apartment.  Appellant 

paid Michael $60 for one-half ounce of marijuana, put the drugs in his pocket, and 

proceeded to use the bathroom.  When Appellant exited the bathroom, he noticed 

that Burnham was holding a gun, Appellant asked Burnham what he was doing, 

and Burnham replied, “[C]hill out, I got this.”  Burnham then instructed Michael 

to place duct tape around his ankles, and Michael complied.  Moments later, when 

James knocked on the apartment door, Burnham hid and waited for James to 

enter.  Appellant admitted that he and James fought inside the apartment, but 

claimed that James was the aggressor, acting under the mistaken belief that 

Appellant and Burnham were confederates.  Appellant denied shooting  Michael 

Balint and maintained that he never intended to rob anyone.  

   

Pa. Superior Court slip op., ECF No. 31-3 at 1 – 4 (citations omitted). 
1
  

 B.  Procedural History 

 The jury apparently discredited Petitioner’s version and credited the prosecution’s 

version as the jury convicted Petitioner of, inter alia, second degree murder, also known as 

“felony murder” and robbery.  Petitioner was sentenced to life in prison for the second degree 

murder conviction.  ECF No. 21-1 at 38.
2
  Petitioner filed post trial motions, which were denied.  

                                                 
1
  The copy of the Superior Court’s opinion contained in the Answer as an exhibit at ECF No. 

31-3 at 1 – 16, was missing pages.  The complete opinion, which is contained in the original state 

court record transmitted to the Clerk of Court, is attached hereto as an appendix and will be cited 

to hereinafter as “Appendix at __”. 

 
2
 Petitioner was also sentenced to a consecutive period of 10 to 20 years of incarceration for the 

robbery conviction, which formed the predicate felony of the felony murder conviction.  Under 

the Pennsylvania legal doctrine of “merger” the second degree murder conviction “merges” with 

the robbery conviction and Petitioner cannot be sentenced for both the robbery conviction and 

the second degree murder conviction as will be made clear below.  ECF No. 22-1 at 9. 
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Petitioner then filed a direct appeal to the Pennsylvania Superior Court.  The trial court filed its 

opinion in response to the appeal.  ECF No. 31-1.  The Superior Court affirmed in an 

unpublished opinion.  Appendix.  

 On February 15, 2006, Petitioner filed a pro se Post Conviction Relief Act (“PCRA”) 

Petition.  The PCRA trial court appointed counsel who filed an amended PCRA Petition.  The 

PCRA trial court dismissed the PCRA Petition. Petitioner filed an appeal to the Superior Court.  

In response, the PCRA trial court filed its opinion explaining its rationale for denying the PCRA 

Petition.  ECF No. 31-3 at 31 – 34.  Among the issues raised in the PCRA Petition was the 

contention that Petitioner’s sentence for the robbery conviction should “merge” (under the state 

law doctrine of merger) with his felony murder conviction.  The PCRA trial court agreed but, 

inexplicably failed to vacate Petitioner’s sentence imposed for the robbery conviction.   

 On August 28, 2007, the Superior Court issued a Memorandum Opinion affirming the 

denial of the PCRA petition for the most part but remanded the case to the PCRA trial court for it 

to vacate Petitioner’s sentence for robbery based on the state law doctrine of merger. ECF No. 

31-4 at 28 – 41.    

 Notwithstanding the Superior Court’s order remanding the case to the PCRA trial court to 

vacate Petitioner’s sentence for the robbery conviction, the PCRA trial court failed to do so.  

Consequently, on May 21, 2012, Petitioner filed a Writ of Mandamus with the Superior Court, 

seeking an order directing the PCRA trial court to obey the Superior Court’s prior order to vacate 

Petitioner’s robbery sentence.  The Superior Court granted the writ on May 24, 2012.  The 

PCRA trial court complied with the Superior Court’s issuance of the mandamus and vacated 

Petitioner’s robbery sentence on June 6, 2012.     
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 Meanwhile, Petitioner filed a second PCRA Petition (the “Second PCRA Petition”), on 

April 30, 2012.  On June 20, 2012, the PCRA trial court dismissed the Second PCRA Petition as 

time barred.  On August 23, 2013, the Superior Court affirmed.  ECF No. 31-5 at 6 – 12.  

 During the pendency of the Second PCRA Petition, Petitioner initiated the instant habeas 

proceedings in this Court on June 27, 2012.  ECF No. 1.  Petitioner paid the filing fee and the 

Petition was filed.  ECF No. 5.  This Court stayed the habeas proceedings in light of the then 

pending Second PCRA Petition and the parties’ requests to stay these proceedings.   ECF No. 14.  

On October 22, 2013, the stay was lifted and the Court ordered the Respondents to file an 

Answer.  ECF No. 20.   

 Respondents filed a Motion to Dismiss on November 13, 2013, contending that the 

Petition was time barred.  ECF No. 21.  

 Coincidentally, also on November 13, 2013, Petitioner filed both a Memorandum of Law 

in support of his Petition, ECF No. 22 and a “Supplemental Memorandum of Law” in support of 

his Petition.  ECF No. 23.  

 On December 16, 2013, Petitioner filed his Response to the Motion to Dismiss, 

contending that Petitioner was entitled to tolling of the statute of limitations.   ECF No. 24. 

  On May 5, 2014, the undersigned issued the First Report, recommending that the 

Respondents’ Motion to Dismiss be denied, albeit without prejudice to Respondents raising the 

statute of limitations defense in their Answer and responding to Petitioner’s arguments for 

tolling.  ECF No. 25.  The parties did not object and Judge Cercone adopted the First Report as 

the opinion of the Court and denied the Motion to Dismiss.  ECF No. 27.   

 After being granted an extension of time, Respondents filed their Answer. ECF No. 31.  

In the Answer, the Respondents conceded that the Petition was timely filed, id., at 10, but denied 
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that Petitioner was entitled to any habeas relief.  Petitioner filed a Reply to the Answer.  ECF No. 

33.   

 Petitioner raises the following issues in the instant Petition and the accompanying 

Memorandum of Law and Supplemental Memorandum.   

GROUND ONE:  PETITIONER WAS DENIED HIS RIGHT TO A PETIT 

JURY SELECTED FROM A FAIR CROSS SECTION OF THE COMMUNITY. 

 

ECF No. 5 at 5.  

 

GROUND TWO:  TRIAL COUNSEL WAS INEFFECTIVE BY FAILING TO 

OBJECT TO THE COURT’S ACCOMPLICE LIABILITY INSTRUCTION. 

 

Id. at 6 – 7.  

 

GROUND THREE: TRIAL COUNSEL WAS INEFFECTIVE BY FAILING TO 

OBJECT TO THE TRIAL COURT’S SECOND-DEGREE MURDER 

INSTRUCTION.  

 

Id. at 8.  

 

GROUND FOUR:  PETITIONER WAS DENIED A FAIR TRIAL BY THE 

TRIAL COURT’S REFUSAL TO CHARGE THE JURY ON THE LESSER 

INCLUDED OFFENSE OF VOLUNTARY MANSLAUGHTER. 

 

Id. at 10.  

 

GROUND FIVE:  TRIAL COUNSEL WAS INEFFECTIVE FOR FAILING TO 

OBJECT TO INSTANCES OF PROSECUTORIAL MISCONDUCT[.] 

 

Id. at 11. 

 

GROUND SIX:  TRIAL COUNSEL WAS INEFFECTIVE FOR FAILING TO 

FILE A MOTION TO SUPPRESS THE IDENTIFICATION EVIDENCE. 

 

Id. at 12.     
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 C.  The AEDPA Applies.  

The Antiterrorism and Effective Death Penalty Act of 1996, Pub. L. No. 104-132, tit. I, 

'101 (1996) (the “AEDPA”) which amended the standards for reviewing state court judgments 

in federal habeas petitions filed under 28 U.S.C. ' 2254 was enacted on April 24, 1996.  Because 

Petitioner=s habeas Petition was filed after its effective date, the AEDPA is applicable to this 

case.  Werts v. Vaughn, 228 F.3d 178, 195 (3d Cir. 2000).  

Where the state courts have reviewed a federal issue presented to them and disposed of 

the issue on the merits, and that issue is also raised in a federal habeas petition, the AEDPA 

provides the applicable deferential standards by which the federal habeas court is to review the 

state courts’ disposition of that issue. See 28 U.S.C. § 2254(d) and (e). 

In Williams v. Taylor, 529 U.S. 362 (2000), the United States Supreme Court has 

expounded upon the standard found in 28 U.S.C. § 2254(d).  In Williams, the Supreme Court 

explained that Congress intended that habeas relief for errors of law may only be granted in two 

situations: 1) where the state court decision was “contrary to . . . clearly established Federal law 

as determined by the Supreme Court of the United States” or 2) where that state court decision 

“involved an unreasonable application of[] clearly established Federal law as determined by the 

Supreme Court of the United States.”  Id. at 404-05 (emphasis deleted).  A state court decision 

can be contrary to clearly established federal law in one of two ways.  First, the state courts could 

apply a wrong rule of law that is different from the rule of law required by the United States 

Supreme Court.  Secondly, the state courts can apply the correct rule of law but reach an 

outcome that is different from a case decided by the United States Supreme Court where the facts 

are indistinguishable between the state court case and the United States Supreme Court case.  
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 The AEDPA also permits federal habeas relief where the state court’s adjudication of the 

claim “resulted in a decision that was based on an unreasonable determination of the facts in 

light of the evidence presented in the State court proceeding.”  28 U.S.C. § 2254(d)(2). 

 D.  Discussion 

 1.   Ground One – Denial of right to jury of fair cross section of   

   community. 

  

 Petitioner’s first claim is that he was denied his Sixth Amendment right to have his jury 

drawn from a fair cross section of the community.  More specifically, he claims that there were 

only two African-Americans in his first jury panel of 35 people and there were no African-

Americans in the second jury panel of 25 people.  Consequently, he claims that African-

Americans are systematically under-represented in the pool from which the Court of Common 

Pleas of Allegheny County draws its potential jurors.  He further argues that the Superior Court’s 

disposition of his fair cross section claim was contrary to or an unreasonable application of 

United States Supreme Court precedent. ECF No. 22 at 3.  More specifically, he complains that 

the Superior Court required that he show a “discriminatory intent” in order to carry his burden to 

show a prima facie case.   See Appendix, Superior Court slip op. at 12 (“Although Appellant 

claims he is not required to prove discriminatory intent under the United States Supreme Court’s 

decision in Duren v. Missouri, 439 U.S. 357 (1979), the Pennsylvania Supreme Court has held 

otherwise.”). But see  United States v. Weaver, 267 F.3d 231, 244 (3d Cir. 2001) (“We must be 

careful to note that intentional discrimination need not to be shown to prove a Sixth Amendment 

fair cross section claim.”) (citing Duren, 439 U.S. at 368, n. 26).  

 Even if we assume, without deciding, that Petitioner has shown that the Superior Court 

erred in requiring him to show discriminatory intent, this would not be sufficient under the 

AEDPA to merit relief.   He must still show a violation of his Sixth Amendment right to a fair 
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cross section. See, e.g.,  Aleman v. Sternes, 320 F.3d 687, 690 (7
th

 Cir. 2003) (If state court's 

opinion was "contrary to" Supreme Court law under 28 U.S.C. § 2254(d), that section no longer 

applies; but, petitioner still must establish an entitlement to the relief he seeks under § 2254(a): 

that he is "in custody in violation of the Constitution or laws or treaties of the United States."); 

Gibbs v. VanNatta, 329 F.3d 582, 584 (7
th

 Cir. 2003) (the petitioner "is not entitled to relief in 

the federal courts unless he can show that he was in fact denied effective assistance of counsel, 

not merely that the state courts bobbled the issue."); Harrison v. Superintendent of SCI 

Huntingdon, Civ.A. No. 09-574, 2010 WL 4617459, at *6 (W.D. Pa. Nov. 4, 2010) (“while 

establishing that the State Courts' decision was contrary to or an unreasonable application of 

Supreme Court precedent may be a necessary condition to obtaining federal habeas relief, it is 

not a sufficient condition; one also has to demonstrate that one's federal constitutional rights 

were violated, not just that the State Courts erred in their reasoning. This is the rule of law in the 

Third Circuit.”) (quoting Saranchak v. Beard, 616 F.3d 292, 309–10 (3d Cir. 2010) (“He ‘is not 

entitled to relief in the federal courts unless he can show that he was in fact denied effective 

assistance of counsel, not merely that the state courts' applied a different standard.”)).  

 The United States Supreme Court has held that in order for Petitioner to establish: 

a prima facie violation of the fair-cross-section requirement, the defendant must 

show (1) that the group alleged to be excluded is a “distinctive” group in the 

community; (2) that the representation of this group in venires from which juries 

are selected is not fair and reasonable in relation to the number of such persons in 

the community; and (3) that this underrepresentation is due to systematic 

exclusion of the group in the jury-selection process. 

 

Duren v. Missouri, 439 U.S. 357, 364 (1979).  Statistical analysis is needed to prove the second 

prong of group representation that is “not fair and reasonable.”  See, e.g., United States v. 

Weaver, 267 F.3d 231, 240 (3d Cir. 2001) (“The second prong of Duren . . . .  is at least in part a 

mathematical exercise and must be supported by statistical evidence.”).    
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 We further note that the Superior Court panel of three judges which decided Petitioner’s 

Fair Cross Section claim, issued two opinions: one designated as the “Memorandum” and one 

designated as a “Concurring Memorandum” authored by Judge Klein and joined by Judge Kelly.  

In that Concurring Memorandum, Judge Kelly found that Petitioner had failed to establish the 

second prong required under Duren, namely that Petitioner’s statistical evidence did not establish   

that the representation of African-Americans in venires from which juries are selected is not fair 

and reasonable in relation to the number of such persons in the community.  We agree with this 

analysis and on that basis, recommend denying relief on this claim.  

 More specifically, Judge Klein found that Petitioner’s statistical evidence established at 

best an “absolute disparity” of 5.53% and a “comparative disparity” of about 53%.
3
  Judge Klein 

searched through case law at that time and found that the closet approximation of such disparities 

occurred in the case of United States v. Suttiswad, 696 F.2d 645 (9
th

 Cir. 1982) where the 

statistics showed an “absolute disparity of 7.7% and a “comparative disparity” of well over 50%.  

Judge Klein then observed that notwithstanding these numbers, the United States Court of 

Appeals for the Ninth Circuit found in Suttiswad that such numbers failed to establish the second 

Duren prong.  Judge Klein concluded that if the starker numbers in Suttiswad did not establish 

the second prong, then Petitioner’s less stark statistics also failed to do so.   

 We do not decide whether we must apply AEDPA deference to the reasoning contained 

in the Concurring Memorandum filed by Judge Klein and joined by Judge Kelly.  Instead, we 

provide de novo review to this claim and in doing so, we adopt as our own, Judge Klein’s 

reasoning and we find that Petitioner’s statistical evidence fails to carry his burden under the 

second Duren prong.    See United States v. Weaver, 267 F.3d at 243 (citing Suttiswad with 

                                                 
3
  See Appendix at 4 – 5 and  United States v. Weaver, 267 F.3d at 242 – 43 for an explanation of 

“absolute disparity” and “comparative disparity.”   
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approval for its “finding that where African–Americans comprised 9.3% of population, 

Hispanics, 11.7% and Asians, 8.3%, absolute disparities of 2.8%, 7.7%, and 4.7%, respectively, 

were insubstantial); Weaver 267 F.3d at 242 (finding comparative disparities of  40.01% (for 

African-Americans) and 72.98% (for Hispanics) to be of questionable probative values given 

that such groups comprised such a small percentage of the general population but nonetheless 

concluded no Sixth Amendment violation was established and citing with approval United States 

v. Chanthadara, 230 F.3d 1237, 1257 (10
th

 Cir. 2000) (finding that where African–Americans 

accounted for 7.9% of population, and Hispanics, 2.74%, comparative disparities of 40.89% and 

58.39%, respectively, did not establish prima facie violation). 

 Accordingly, we find that Petitioner has not established a Sixth Amendment fair cross 

section claim.  Therefore, Ground One does not afford Petitioner relief.  

  2.  Ground Four – Failure to instruct on lesser included offenses. 

 In Ground Four, Petitioner complains that the trial court failed to provide instructions to 

the jury on the lesser included offense of involuntary manslaughter.  Petitioner now contends that 

the trial court’s refusal to instruct the jury on the lesser included offense of voluntary 

manslaughter violated his Fourteenth Amendment right to substantive due process, i.e., rendered 

his trial fundamentally unfair. 

 First, it is not clear to this Court that Petitioner ever raised this claim as a federal 

constitutional violation in the state courts.  He asserted that it was error not to give the 

involuntary manslaughter charge but nowhere did he rely upon the United States Constitution’s 

due process clause.  Instead, he appeared to have raised this solely as a state law issue, citing 

state law cases that did not appear to conduct any federal constitutional analysis but merely a 

state law analysis of when the involuntary manslaughter charge is required under state law.  State 
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law requires providing a lesser included instruction only when there is some evidence supporting 

the existence of involuntary manslaughter.  See ECF No. 31-2 at 43 – 44.  Hence, it would 

appear that this claimed violation of the Fourteenth Amendment’s substantive due process 

protection was never fairly presented to the State Courts but rather was presented as a mere error 

of state law.
4
  As such, the federal constitutional claim was not exhausted and, therefore, 

procedurally defaulted.   See, e.g.,  Duncan v. Henry, 513 U.S. 364, 365-66 (1995) (“If state 

courts are to be given the opportunity to correct alleged violations of prisoners' federal rights, 

they must surely be alerted to the fact that the prisoners are asserting claims under the United 

States Constitution. If a habeas petitioner wishes to claim that an evidentiary ruling at a state 

court trial denied him the due process of law guaranteed by the Fourteenth Amendment, he must 

say so, not only in federal court, but in state court.”);  Bond v. Fulcomer, 864 F.2d 306, 309 (3d 

Cir. 1989) (“both the legal theory and the facts supporting a federal claim must have been 

submitted to the state court”), implied overruling on other grounds recognized in, Hull v. 

Freeman, 932 F.2d 159 (3d Cir. 1991), overruling on other grounds recognized in, Caswell v. 

Ryan, 953 F.2d 853 859 - 60 (3d Cir. 1992).   Because Petitioner raised this claim on direct 

appeal solely as a claim of state law violation, he has procedurally defaulted any federal law 

claim. 

 In the alternative, Petitioner has not shown that the Pennsylvania Superior Court’s 

disposition of this claim was contrary to or an unreasonable application of United States 

Supreme Court precedent.  The Superior Court essentially held that Petitioner was not entitled to 

an involuntary manslaughter instruction because involuntary manslaughter requires a showing 

                                                 
4
  See, e.g., McCandless v. Vaughn, 172 F.3d 255, 261 (3d Cir. 1999) (for an explanation of how 

a federal law claim can be “fairly presented” to a state court so as to exhaust the federal law 

claim). 
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that the defendant caused the “death of another person ‘as a direct result of the doing of an 

unlawful act in a reckless or grossly negligent manner, or the doing of a lawful act in a reckless 

or grossly negligent manner. . . .’”  Appendix at 10 (quoting 18 Pa.C.S. §2504(a) the statute 

defining involuntary manslaughter).  The Superior Court went on to reason that “Appellant flatly 

denied shooting Michael Balint and claimed he was an innocent bystander.  See N.T. Trial, 1/21-

26/04, at 560.  Consequently, involuntary manslaughter was not an issue in the case, and 

Appellant was not entitled to a jury instruction on that offense.”  Id.  Petitioner has not carried 

his burden to show that this disposition of his claim was contrary to or an unreasonable 

application of United States Supreme Court precedent.   

 Petitioner does argue that the Superior Court’s decision is contrary to Sansone v. United 

States,  380 U.S. 343 (1965) and to  Keeble v. United States, 412 U.S. 205 (1973).   ECF No. 22 

at 15.  However, Sansone and Keeble were not constitutionally based decisions but decisions 

concerning what Fed.R.Crim.P. 31(c) required at that time.  Sansone, 380 U.S. at 350 (“The 

basic principles controlling whether or not a lesser-included offense charge should be given in a 

particular case have been settled by this Court. Rule 31(c) of the Federal Rules of Criminal 

Procedure provides in relevant part, that the ‘defendant may be found guilty of an offense 

necessarily included in the offense charged.’ Thus, ‘(i)n a case where some of the elements of the 

crime charged themselves constitute a lesser crime, the defendant, if the evidence justifie(s) it * * 

* (is) entitled to an instruction which would permit a finding of guilt of the lesser 

offense.’”)(quoting Berra v. United States, 351 U.S. 131, 134 (1956)); Keeble, 412 U.S. at  208 

(“Although the lesser included offense doctrine developed at common law to assist the 

prosecution in cases where the evidence failed to establish some element of the offense originally 

charged, it is now beyond dispute that the defendant is entitled to an instruction on a lesser 
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included offense if the evidence would permit a jury rationally to find him guilty of the lesser 

offense and acquit him of the greater. The Federal Rules of Criminal Procedure deal with lesser 

included offenses, see Rule 31(c),6 and the defendant's right to such an instruction has been 

recognized in numerous decisions of this Court.)(citing Sansone, Berra v. United States, 351 

U.S. 131 (1956) (another case construing the Fed.R.Crim.P. 31(c)) and Stevenson v. United 

States, 162 U.S. 313 (1896) (a federal common law decision). 

 Hence, as a decision that does not construe what the Constitution requires but what the 

Federal Rules of Criminal Procedure require in federal courts, the Sansone and Keeble decisions 

do not constitute “clearly established federal law” within the meaning of AEDPA.  See, e.g., 

Smith v. Dinwiddie, 510 F.3d 1180, 1186 (10
th

 Cir. 2007) (“The only federal law that can be 

clearly established for purposes of Smith's § 2254(d) appeal is Supreme Court precedent 

interpreting the Constitution. We may not rely upon non-constitutional Supreme Court decisions 

to determine whether § 2254(d) relief is appropriate. Precedents not based on constitutional 

grounds are ‘off the table as far as § 2254(d) is concerned.’”) (quoting Early v. Packer, 537 U.S. 

3, 10 (2002)).  This is sufficient for us to conclude that Petitioner failed to prove that the 

Superior Court’s adjudication of this claim was not contrary to or an unreasonable application of 

United States Supreme Court constitutional precedent.   

 Moreover, we note that there is no United States Supreme Court case that research has 

uncovered that holds substantive due process requires a jury instruction on a lesser included 

offense outside the capital case context.  See, e.g., Dickerson v. Dormire, 2 F. App'x 695, 696 

(8
th

 Cir. 2001)  (“The Supreme Court has never held that due process requires the giving of 

lesser-included-offense instructions in noncapital cases.”); Randell v. Norman, No. 

4:12CV01020, 2015 WL 1456977, at *4 (E.D. Mo. March 30, 2015) (holding that the Supreme 
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Court has never held that due process requires the giving of lesser-included-offense instructions 

in noncapital cases) (quoting Dickerson);  Wai v. Fischer, No. 02 CIV. 3778, 2003 WL 

22416117, at *3 (S.D.N.Y. Oct. 22, 2003) (“Neither the Supreme Court nor this Circuit has 

determined that constitutional due-process requires that a defendant in a non-capital case is 

entitled to a lesser included offense charge. Indeed, Wai concedes as much when he notes that 

the Supreme Court in Beck did not foreclose the possibility that due process requires such an 

instruction in non-capital cases. Indeed, while the Court noted that ‘the nearly universal 

acceptance of the rule in both state and federal courts establishes the value to the defendant of 

this procedural safeguard,’ it also pointed out that ‘we have never held that a defendant is 

entitled to a lesser-included-offense instruction as a matter of due process.”) (quoting  Beck v. 

Alabama, 447 U.S. 625, 637 (1980)). See also Paulding v. Allen, 393 F.3d 280, 283 (1
st
 Cir. 

2005) (discussing split in decisions by the Circuit Courts of Appeals regarding such a substantive 

due process right).
5
 

 3.   Grounds Two, Three, Five and Six - Ineffective assistance of counsel 

  claims. 

 

 We now turn to Petitioner’s four claims of ineffective assistance of counsel.    We will 

initially address Ground Three and Ground Five on the merits.  We find that Grounds Two and 

Six are procedurally defaulted.   

In addressing the two claims of  trial counsel’s alleged ineffectiveness raised in Grounds 

Three and Five of the Petition, the Superior Court applied the state court test for ineffective 

assistance of counsel ultimately derived from Commonwealth v. Pierce, 527 A.2d 973 (Pa. 1987) 

                                                 
5
  We note that the United States Court of Appeals for the Third Circuit appears to have held due 

process requires the giving of a lesser included offense instruction outside of the capital case 

context. Vujuosevic v. Rafferty, 844 F.2d 1023, 1027 (3d Cir. 1988).  However, because the 

United States Supreme Court has not so decided, Petitioner cannot carry his burden under the 

AEDPA.   
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(the “Pierce standard”).  See ECF No. 31-4 at 31 – 32 (Ground Three); id. at 38 – 40) (Ground 

Five).  This Pierce standard has been found to be materially identical to the test enunciated in 

Strickland v. Washington, 466 U.S. 668 (1984).  Werts, 228 F.3d at 203.  The United States 

Court of Appeals for the Third Circuit has ruled that this standard is not "contrary to" Strickland 

in the sense of being a wrong rule of law, and therefore, "the appropriate inquiry is whether the 

Pennsylvania courts' application of Strickland to [petitioner's] ineffectiveness claim was 

objectively unreasonable, i.e., the state court decision, evaluated objectively and on the merits, 

resulted in an outcome that cannot reasonably be justified under Strickland." Id. at 204.    

Because the state courts decided Petitioner’s Grounds Three and Five under the standards 

of Pierce and those standards are essentially the same as the Strickland standard, this Court is 

required to apply the deferential standard of 28 U.S.C. § 2254(d), which demands that a habeas 

petitioner demonstrate that the state court’s adjudication of the federal claim resulted in a 

decision that was contrary to United States Supreme Court precedents or an unreasonable 

application of federal law. Pursuant to the holding of Werts, Petitioner is barred from arguing 

that the decisions of the state courts, applying the Pierce standard, are contrary to the standard 

announced in Strickland.  Petitioner could argue the second sense of “contrary to,” i.e., the state 

courts reached a different result from that of the United States Supreme Court on a set of 

materially indistinguishable facts. 

 In the instant case, Petitioner has not carried his burden to show the Superior Court’s 

disposition was contrary to clearly established federal law in the second sense, i.e., that there 

existed any United States Supreme Court decision on ineffective assistance of counsel, at the 

time that the Superior Court rendered its decision in this case, that has a set of facts that are 

materially indistinguishable from Petitioner’s case where the outcome was different from the 
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outcome reached by the state courts herein.  Williams, 529 U.S. at 412 (analyzing whether a state 

court decision is “contrary to” Supreme Court precedent requires analysis of the “holdings as 

opposed to the dicta, of this Court’s decisions as of the time of the relevant state court 

decision.”).  Indeed, even assuming that Strickland had a set of facts that are materially 

indistinguishable from the facts of Petitioner’s case, the outcome of Strickland and the outcome 

in Petitioner’s PCRA appeal in the Superior Court were the same, i.e., the criminal defendant 

was denied relief in both cases.  Accordingly, Petitioner has not shown that the Pennsylvania 

Superior Court’s PCRA decision in this case was contrary to clearly established federal law as 

determined by the United States Supreme Court.   

 Thus it remains open to Petitioner to show that the decision of the Superior Court was an 

unreasonable application of federal law.   However, Petitioner fails to show that the state courts’ 

disposition of his claims was an unreasonable application of United States Supreme Court 

precedent concerning ineffective assistance of counsel.  In Strickland, the Supreme Court 

explained that there are two components to demonstrating a violation of the right to effective 

assistance of counsel.   

 First, the defendant must show that counsel's performance was deficient.  This requires 

showing that "counsel's representation fell below an objective standard of reasonableness."  Id. at 

688; see also Williams v. Taylor, 529 U.S. at 390-91.  In reviewing counsel’s actions, the court 

presumes that counsel was effective. Strickland, 466 U.S. at 689. There is no one correct way to 

represent a client and counsel must have latitude to make tactical decisions.  Lewis v. 

Mazurkiewicz, 915 F.2d 106, 115 (3d Cir. 1990)(“[W]hether or not some other strategy would 

have ultimately proved more successful, counsel’s advice was reasonable and must therefore be 

sustained.”).   In light of the foregoing, the United States Court of Appeals for the Third Circuit 
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has explained, "[i]t is [] only the rare claim of ineffective assistance of counsel that should 

succeed under the properly deferential standard to be applied in scrutinizing counsel's 

performance." United States v. Kauffman, 109 F.3d 186, 190 (3d Cir. 1997)(quoting United 

States v. Gray, 878 F.2d 702, 711 (3d Cir.1989)). 

 Second, under Strickland, the defendant must show that he was prejudiced by the 

deficient performance. "This requires showing that counsel's errors were so serious as to deprive 

the defendant of a fair trial, a trial whose result is reliable." Strickland, 466 U.S. at 687.  To 

establish prejudice, the defendant "must show that there is a reasonable probability that, but for 

counsel's unprofessional errors, the result of the proceeding would have been different.  A 

reasonable probability is a probability sufficient to undermine confidence in the outcome." Id. at 

694; see also Williams, 529 U.S. at 391. 

 Moreover, because the Superior Court addressed some of Petitioner’s claims of 

ineffectiveness on the merits, this Court must apply the deferential standards of the AEDPA as to 

those claims, which results in a doubly deferential standard as explained by the United States 

Supreme Court: 

“Establishing that a state court's application of Strickland was 

unreasonable under § 2254(d) is all the more difficult. The standards created by 

Strickland and § 2254(d) are both ‘highly deferential,’ id., at 689 [104 S.Ct. 

2052]; Lindh v. Murphy, 521 U.S. 320, 333, n. 7, 117 S.Ct. 2059, 138 L.Ed.2d 

481 (1997), and when the two apply in tandem, review is ‘doubly’ so, Knowles, 

556 U.S., at ––––, 129 S.Ct., at 1420. The Strickland standard is a general one, so 

the range of reasonable applications is substantial. 556 U.S., at –––– [129 S.Ct., at 

1420].  Federal habeas courts must guard against the danger of equating 

unreasonableness under Strickland with unreasonableness under § 2254(d). When 

§ 2254(d) applies, the question is not whether counsel's actions were reasonable. 

The question is whether there is any reasonable argument that counsel satisfied 

Strickland's deferential standard.”   

 

Premo v. Moore, 562 U.S. 115, __, 131 S.Ct. 733, 740 (2011) (quoting Harrington v. Richter, 

131 S.Ct. 770, 788 (2011)).  Accord Grant v. Lockett, 709 F.3d 224, 232 (3d Cir. 2013) (“’A 
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state court must be granted a deference and latitude that are not in operation when the case 

involves [direct] review under the Strickland standard itself.’ Id. Federal habeas review of 

ineffective assistance of counsel claims is thus ‘doubly deferential.’ Pinholster, 131 S.Ct. at 

1403. Federal habeas courts must ‘take a highly deferential look at counsel's performance’ under 

Strickland, ‘through the deferential lens of § 2254(d).’”).   

   a.  Ground Three does not afford Petitioner relief. 

 In Ground Three, Petitioner contends that his trial counsel was ineffective for failing to 

object to the trial court’s jury instruction on malice and contends that the jury instructions on 

malice created a mandatory presumption in violation of federal law. 

 The Superior Court addressed this issue on the merits, and quoted the relevant jury 

instructions and found that those instructions did not create a mandatory presumption of malice 

as Petitioner contends, and therefore, Petitioner’s trial counsel could not be ineffective for failing 

to make a meritless objection to the jury instruction on malice.  ECF No. 31-4 at 32 -  35. 

 We find this to be an eminently reasonable disposition of Ground Three.  Werts v. 

Vaughn, 228 F.3d at 203 ("counsel cannot be ineffective for failing to raise a meritless claim."). 

We agree with this reasoning. The portions of the trial court’s instructions that Petitioner quotes 

simply fail to establish a “mandatory presumption.” See ECF No. 22 at 9 – 10.   The trial court’s 

use of the terms “you can find malice” and “you may infer malice” simply fails to create a 

“mandatory presumption” and instead creates merely a “permissive presumption.”  See, e.g., 

County Court of Ulster County, N.Y. v. Allen, 442 U.S. 140 (1979) (explaining differences 

between types of presumptions).   

 Petitioner’s citation to Connecticut v. Johnson 460 U.S. 73, 78 (1983), ECF No. 22 at 10, 

is unpersuasive if only because there was no majority opinion in that case, and so, it is not 
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precedential and thus arguably “not clearly established federal law.”  See Williams, 529 U.S. at 

365 (“the phrase ‘clearly established Federal law, as determined by [this] Court’ refers to the 

holdings, as opposed to the dicta, of this Court's decisions as of the time of the relevant state-

court decision.”).  Even if Connecticut v. Johnson could be said to constitute “clearly established 

federal law,” the instruction at issue therein contained the objectionable verbiage that “every 

person is conclusively presumed to intend the natural and necessary consequences of his act” 

whereas here there is no such instruction on a conclusive or mandatory presumption in 

Petitioner’s case.   

 Petitioner’s citation to Francis v. Franklin, 471 U.S. 307 (1985) is similarly 

distinguishable as the United States Supreme Court characterized the instruction at issue therein 

as follows: “[t]he challenged sentences are cast in the language of command. They instruct the 

jury that ‘acts of a person of sound mind and discretion are presumed to be the product of the 

person's will,’ and that a person ‘is presumed to intend the natural and probable consequences of 

his acts,’ App. 8a-9a (emphasis added). These words carry precisely the message of the language 

condemned in Sandstrom, 442 U.S., at 515, 99 S.Ct., at 2454 (‘The law presumes that a person 

intends the ordinary consequences of his voluntary acts').”) (some internal quotations deleted).  

Petitioner fails to point out in the jury instruction in his case any such similar language.  

 Accordingly, there is no merit to the contention that the jury instruction on malice created 

a mandatory presumption and, therefore, no basis for Petitioner’s trial counsel to object.  Ground 

Three does not merit any relief.  
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   b.  Ground Five does not merit relief. 

 In Ground Five, Petitioner asserts that some comments made by the prosecutor in his 

closing arguments constituted prosecutorial misconduct and that Petitioner’s trial counsel should 

have raised objections to those comments.  Petitioner contends that his trial counsel’s failure to 

do so constituted ineffective assistance of counsel.  

 The Superior Court addressed this issue on the merits.
6
  The Superior Court noted that 

PCRA counsel asserted in the counseled Petition for Remand that he (i.e., PCRA counsel) had 

investigated Petitioner’s claims of prosecutorial misconduct in the closing remarks at trial but 

found that although the “prosecutor’s comments might have been inappropriate, they were not 

tantamount to misconduct.”  ECF No. 31-4 at 38.  The Superior Court agreed, finding that the 

prosecutor’s comments on which Petitioner relied to establish prosecutorial misconduct, simply 

failed to establish prosecutorial misconduct and amounted to nothing more than pointing out the 

discrepancies between Petitioner’s version of the events and the testimony of James Balint, the 

brother of the victim.   Id. at 39 -  40.   

 In other words the Superior Court concluded that trial counsel was not ineffective for 

failing to object to the prosecutor’s closing remarks because those remarks were not 

                                                 
6
  The procedural context in which the Superior Court addressed this issue is of significance.  

After the appeal was filed by the PCRA counsel to the Superior Court, Petitioner filed pro se a 

Petition for Remand with the Superior Court, asserting his PCRA counsel’s alleged 

ineffectiveness and seeking a remand to the PCRA trial court in order to develop the claims of 

ineffectiveness of PCRA counsel.  Petitioner contended that his PCRA counsel was ineffective 

for, inter alia, failing to raise some issues, including the claim that trial counsel was ineffective 

for failing to object to prosecutorial misconduct, the same claim of trial counsel’s ineffectiveness 

that Petitioner raises in Ground Five.  Pursuant to applicable state law, the Superior Court 

forwarded the pro se Petition for Remand to PCRA counsel who then filed a counseled “Petition 

for Remand.”    It was in the course of addressing the counseled Petition for Remand that the 

Superior Court addressed the claim of trial counsel’s ineffectiveness for failing to raise the claim 

of prosecutorial misconduct during the closing arguments.  This procedural device of a petition 

for remand shows that under state law, there is a mechanism for exhausting claims of PCRA 

counsel’s alleged ineffectiveness.  
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objectionable, i.e., there was no merit to the claim of prosecutorial misconduct and, therefore, 

trial counsel could not be deemed ineffective for failing to raise a meritless objection. Werts v. 

Vaughn, 228 F.3d at 203 ("counsel cannot be ineffective for failing to raise a meritless claim.").    

The Superior Court then went on to deny the counseled Petition for Remand, noting that PCRA 

counsel was not ineffective for failing to raise this claim of trial counsel’s ineffectiveness given 

that trial counsel was not ineffective for failing to object to the prosecutor’s closing statement.  

 We find the Superior Court’s disposition eminently reasonable.  Accordingly, Ground 

Five fails to afford Petitioner relief in these federal habeas proceedings.  

   c.  Grounds Two and Six are procedurally defaulted. 

 In the Answer to the instant Petition, Respondents point out that Petitioner procedurally 

defaulted Grounds Two and Six, the other two claims of trial counsel’s ineffectiveness.  

Petitioner does not deny that he procedurally defaulted these two Grounds but invokes Martinez 

v. Ryan, __ U.S.__, 132 S.Ct. 1309 (2012), and asserts the ineffectiveness of his PCRA counsel 

as “cause” to excuse the failure to raise these two specific claims of trial counsel’s 

ineffectiveness. ECF No. 33.  We will assume that this claim of PCRA counsel’s ineffectiveness  

for failing to raise these two claims of trial counsel’s alleged ineffectiveness was properly 

exhausted (i.e., raised in the Petition for Remand),
7
 and not itself procedurally defaulted, as is 

                                                 
7
  We make this assumption because Respondents failed to include in the record either the pro se 

Petition for Remand or the counseled Petition for Remand.  We know that it is a Petitioner’s 

burden to prove exhaustion of a claim of cause for excusing a procedural default, see, e.g., 

Lambert v. Blackwell, 134 F.3d 506, 513 (3d Cir. 1997) (“The habeas petitioner carries the 

burden of proving exhaustion of all available state remedies.”), and so the burden is on him to 

show where in the record he did exhaust this claim.  Even though Petitioner would have the 

burden of proving that he exhausted this claim of “cause” (i.e., the claim that PCRA counsel was 

ineffective for failing to raise the claim that trial counsel was ineffective for not raising Grounds 

Two and Six), we nonetheless conclude it is a sounder basis to rest our recommendation on the 

fact that Petitioner failed to show PCRA counsel was ineffective rather than on Petitioner’s  

failure to show that he exhausted this claim of PCRA counsel’s ineffectiveness. 28 U.S.C. § 
       (…footnote continued) 
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required, in order for the claim of cause to be properly considered here in these federal habeas 

proceedings.  See, e.g., Edwards v. Carpenter, 529 U.S. 446, 453 (2000)(holding that “an 

ineffective- assistance-of-counsel claim asserted as cause for the procedural default of another 

claim can itself be procedurally defaulted”).   

 We assume Petitioner’s claim is that his PCRA Counsel in the first PCRA proceedings 

was ineffective because this was the first opportunity to raise trial counsel’s ineffectiveness and 

because Martinez speaks in terms of “initial review” post conviction proceedings.  A second or 

subsequent PCRA petition is, by definition, not “initial review.” See, e.g.,  Franqui v. Jones, No. 

07-22384-CIV, 2015 WL 4554523, at *3 (S.D. Fla. July 28, 2015) (“The limitations of Martinez 

remain clear: Martinez is limited to excuse a state procedural default when post-conviction 

counsel fails to assert a claim of ineffective assistance of counsel at the first opportunity that 

post-conviction counsel had to do so in the state courts.”). Wayne R. LaFave, 7 Crim. Proc. § 

28.4(d) (3d ed.)  (“In Martinez, the Court held that cause for a petitioner's default of one 

particular type of claim—the ineffective assistance of trial counsel—may be established if 1) the 

claim is ‘substantial,’ 2) the default occurred during a state collateral proceeding designated by 

state law as the first opportunity for raising that particular claim, and 3) the petitioner lacked the 

effective assistance of counsel during that initial state collateral proceeding.”). 

 The issues that PCRA counsel raised in the first PCRA Petition were:   

 12.  Mr. Howell avers that he is entitled to a new trial because of the 

ineffective assistance of prior counsel for failing to object to the jury instruction 

that the commission of the robbery shall form the basis for malice, which created 

a mandatory presumption in favor of the Commonwealth with respect to a 

material element of the crime of second-degree murder, in violation of Mr. 

Howell’s due process rights. 

                                                                                                                                                             

2254(b)(2) (“An application for a writ of habeas corpus may be denied on the merits, 

notwithstanding the failure of the applicant to exhaust the remedies available in the courts of the 

State.”). 
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 13.  Mr. Howell avers that he is entitled to be resentenced because of the 

ineffective assistance of prior counsel for failing to object to the imposition of a 

sentence at CC number 200213879 for robbery, when said offense merged with 

the second-degree murder conviction for sentencing purposes.  

 14. Mr. Howell avers that he is entitled to be resentenced because an 

illegal sentence was imposed at CC number 200213879 for robbery, when said 

offense merged with the second-degree murder conviction for sentencing 

purposes.  

 

ECF No. 31-3, ¶¶ 12 - 14.    

 We note that Petitioner’s PCRA counsel was successful in the first PCRA proceedings in 

obtaining relief for Petitioner from the sentence for robbery.  We further note that the issue of 

trial counsel’s ineffectiveness, which PCRA counsel raised in quoted paragraph 12 above is also 

raised by Petitioner in the present habeas Petition as Ground Three.  In view of the issues that 

Petitioner’s PCRA Counsel did raise and his success in having the robbery sentence vacated, it is 

difficult for Petitioner to show that his PCRA counsel was ineffective.  As the Supreme Court 

has declared:  

appellate counsel who files a merits brief need not (and should not) raise every 

nonfrivolous claim, but rather may select from among them in order to maximize 

the likelihood of success on appeal. . . . [I]t is still possible to bring a Strickland 

claim based on counsel's failure to raise a particular claim, but it is difficult to 

demonstrate that counsel was incompetent. See, e.g., Gray v. Greer, 800 F.2d 644, 

646 (7
th

 Cir. 1986) (“Generally, only when ignored issues are clearly stronger than 

those presented, will the presumption of effective assistance of counsel be 

overcome”). 

 

Smith v. Robbins, 528 U.S. 259, 288 (2000).   Thus, "[i]f the omitted issue is so plainly 

meritorious that it would have been unreasonable to winnow it out even from an otherwise strong 

appeal, its omission may directly establish deficient performance."  Cargle v. Mullin, 317 F.3d 

1196, 1202 (10
th

 Cir. 2003) (internal quotation marks omitted).  On the other hand, "if the 

omitted issue has merit but is not so compelling, [we must assess] the issue relative to the rest of 

the appeal, and deferential consideration must be given to any professional judgment involved in 
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its omission;  of course, if the issue is meritless, its omission will not constitute deficient 

performance."  Id. (citing Smith, 528 U.S. at 288). 

 Here, although Petitioner argues the applicability of Martinez, ECF No. 33, he fails to 

separately argue, yet alone convince the court, as is his burden, that these two issues of trial 

counsel’s alleged ineffectiveness (for not objecting to the identification of Petitioner by James 

Balint’s out of court identification of Petitioner as the perpetrator and for not objecting to the 

accomplice liability instruction)  which were not raised by PCRA counsel were stronger than the 

three  issues PCRA counsel actually did raise.  Furthermore, Petitioner has failed to make a 

showing that, had PCRA counsel raised the two issues which Petitioner claims he should have, 

there was a reasonable likelihood that the result of the first PCRA proceedings would have been 

different i.e., that he would have received relief from his convictions and not just from his 

sentence.  See Smith v. Robbins, 528 U.S. at 285-86 (a petitioner must show a reasonable 

probability that but for appellate counsel’s unreasonable failure to raise issues, he would have 

prevailed on his appeal).   

 For the above-discussed reasons, we find that Petitioner has failed to establish PCRA 

counsel’s ineffectiveness and therefore, he has not established cause to overcome the procedural 

default of the two claims of trial counsel’s ineffectiveness.  Further, we do not find that 

Petitioner has established a miscarriage of justice, if this Court were to not excuse his procedural 

default and address the two procedurally defaulted claims of trial counsel’s ineffectiveness on 

the merits.  Accordingly, Petitioner’s procedural default of these two claims of trial counsel’s 

alleged ineffectiveness should not be overlooked and cannot be addressed on the merits.  

 Lastly, and for the sake of completeness, we address the issue of trial counsel’s alleged 

ineffectiveness on the merits.  We find that in light of the evidence presented at the trial and 
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Petitioner’s concession that he was present at the scene (which should obviate any identification 

issues), he has failed to show that he was prejudiced (i.e., that there is a reasonable probability 

that the result of the trial would have been different) due to trial counsel’s failure to raise the two 

issues that Petitioner asserts he should have raised.
8
  

                                                 
8
  Moreover, as to Petitioner’s claim that the trial court’s instruction on accomplice liability was 

constitutionally infirm, we note that it is not sufficient for Petitioner to establish that the 

instruction on accomplice liability closely tracked the instruction on accomplice liability found 

unconstitutional in Laird v. Horn, 414 F.3d 419 (3d Cir. 2005).  ECF No. 22 at 5 (“THE 

CHALLENGED JURY INSTRUCTION IS ALMOST, WORD-FOR-WORD, EXACTLY 

IDENTICAL TO THAT HELD TO BE UNCONSTITUTIONAL IN LAIRD[.]”).  What the 

United States Court of Appeals for the Third Circuit stated in Williams v. Beard, 637 F.3d 195, 

225 (3d Cir. 2011) is instructive: 

 

 The problem in Laird was not the accomplice liability instruction's 

linguistic imprecision per se. Rather, the instructional ambiguity worked a critical 

error when viewed in the context of the trial record as a whole. Williams does not 

acknowledge this aspect of the holding. Instead, he argues that the similarity of 

both instructions demonstrates constitutional error. But as we indicated above, a 

rote comparison of the two instructions is insufficient in a due process inquiry. 

See Waddington, 555 U.S. 179, 129 S.Ct. at 831–33; Estelle, 502 U.S. at 72, 112 

S.Ct. 475. Although the trial judge in Laird provided an accomplice liability 

instruction that was nearly identical to that rendered here, there was a profound 

difference between each proceeding's evidence, argument, and the charges as a 

whole. That difference is dispositive. In Laird, the ambiguity in the charge, 

coupled with the balance of pertinent considerations, made it reasonably likely 

that the jury applied the instruction in a manner which relieved the 

Commonwealth of its burden of proof.  

 

Similarly, we find Laird distinguishable herein, because it involved a first degree murder trial 

where both co-defendants were tried together in one trial and the issue was one of proving the 

intent to kill for first degree murder.  In Petitioner’s case, he was tried individually, and the 

evidence of record as to Petitioner’s liability either as principal of, or as an accomplice to 

robbery (and therefore, satisfying the transferred intent theory of felony murder, i.e., if one 

intends the robbery, then malice may be inferred for purposes of finding the defendant guilty of 

murder in the second degree where the murder is committed in the course of the robbery) was 

such that there is no reasonable likelihood that Petitioner’s jury applied the challenged 

instructions in a way that violates the Constitution.  Estelle, 502 U.S. 62, 72 (1991) (the proper 

inquiry is “‘whether there is a reasonable likelihood that the jury has applied the challenged 

instructions in a way’ that violates the Constitution.”) (quoting Boyde v. California, 494 U.S. 

370, 380 (1990)).  However, even if Petitioner could show that trial counsel should have objected 
       (…footnote continued) 
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III.  CONCLUSION 

 For the reasons set forth herein, it is respectfully recommended that the Petition be 

dismissed and that a Certificate of Appealability be denied as jurists of reason would not find the 

foregoing debatable.  

 In accordance with the Magistrate Judges Act, 28 U.S.C. § 636(b)(1), and Local Rule 

72.D.2, the parties are permitted to file written objections in accordance with the schedule 

established in the docket entry reflecting the filing of this Report and Recommendation.  

Objections are to be submitted to the Clerk of Court, United States District Court, 700 Grant 

Street, Room 3110, Pittsburgh, PA 15219.  Failure to timely file objections will waive the right 

to appeal.  Brightwell v. Lehman,  637 F.3d 187, 193 n. 7 (3d Cir. 2011).  Any party opposing  

objections may file their response to the objections within fourteen (14) days thereafter in 

accordance with Local Civil Rule 72.D.2. 

      Respectfully submitted, 

 

Date:  January 25, 2016   s/Maureen P. Kelly     

      MAUREEN P. KELLY 

      CHIEF UNITED STATES MAGISTRATE JUDGE 

 

cc: The Honorable David Stewart Cercone 

 United States District Judge 

 

 Joseph Howell 

 FS-7695 

 SCI Rockview 

 Box A 

 Bellefonte, PA 16823-0820 

 All counsel of record via CM-ECF 

                                                                                                                                                             

to the accomplice liability instructions, he cannot show prejudice on this record, and therefore, 

his ineffective assistance of trial counsel claim fails.  
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ALD-340         August 24, 2017  
UNITED STATES COURT OF APPEALS FOR THE THIRD CIRCUIT 

 
C.A. No. 17-1758 

 
JOSEPH HOWELL, Appellant  
 
 VS. 
 
SUPERINTENDENT ROCKVIEW SCI; ET AL. 
 
 (W.D. Pa. Civ. No. 2-12-cv-00884) 
 
Present:  MCKEE, JORDAN and RESTREPO, Circuit Judges  

 
 Submitted is Appellant’s request for a certificate of appealability under 

28 U.S.C. § 2253(c)(1) 
 
  in the above-captioned case. 
 
      Respectfully, 
 
 
      Clerk  
 
MMW/TWC/jw/cjg  
________________________________ORDER_________________________________ 
 Appellant’s application seeks a certificate of appealability with respect to the 
District Court’s denial of his claim that he was denied his Sixth Amendment right to have 
the jury in his criminal case selected from a fair cross-section of the community.  We 
hereby grant Appellant’s application, for reasonable jurists could disagree with the 
District Court’s denial of this claim and/or conclude that this claim is “adequate to 
deserve encouragement to proceed further.”  Miller-El v. Cockrell, 537 U.S. 322, 327 
(2003). 
 

The Clerk will appoint counsel to represent Appellant on appeal, see 3d Cir. I.O.P. 
10.3.2, and will issue a briefing schedule thereafter.  In addition to any arguments the 
parties may wish to make concerning Appellant’s fair cross-section claim, the parties are 
directed to address whether the Pennsylvania Superior Court’s concurring opinion on 
direct appeal, which was endorsed by two of the three judges on the panel, is entitled to 
deference under 28 U.S.C. § 2254(d). 
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      By the Court, 
 
 
      s/ L. Felipe Restrepo 
      Circuit Judge 
Dated: October 11, 2017 
JT/cc: Lisa Freeland, Esq. 
 Rusheen R. Pettit, Esq. 
 Federal Public Defender, WDPa 
 Joseph Howell 
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